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JURISDICTIONAL STATEMENT 


This case arises upon a Complaint for judicial review of a Com- 
pensation Order filed pursuant to the provisions of the Longshoremen's 
and Harbor Workers' Compensation Act, 44 Stat. 1424; Title 33 U.S. 
Code Section 901 et seq, as made applicable to employment in the District 
of Columbia by the provisions of 45 Stat. 600; Title 36, D. C. Code, Sec- 
tions 501-502. 


Jurisdiction of the United States District Court for the District of 
Columbia was based upon Section 21 (b) of the Longshoremen's Act (Title 
33, U. S. Code, Section 921 (b)). 


Jurisdiction of this Court upon appeal is invoked under Title 28, 
U.S. Code, Section 1291. 


STATEMENT OF THE CASE 


Mildred T. Hancock, appellant and plaintiff below, on her own be- 
half as surviving widow of deceased employee Lewis L. Hancock, and on 
behalf of her son Stephen L. Hancock, a minor, the surviving child of the 
said deceased employee, filed a claim for workmen's compensation death 
benefits alleging that the death of her husband due to a heart attack was 
precipitated by severe physical exertion at work occurring at the time of 
his fatal attack, and therefore that his death arose out of and in the course 
of his employment. Thereafter, appellee Deputy Commissioner held a 
hearing on such claim and, by Compensation Order dated July 12, 1961 


rejected the claim based upon his findings, inter alia, that the employee 


was not subjected to heavy strain or unusual exertion at work at the time 
of his fatal attack and that his death did not arise out of and in the course 
of his employment (JA 7-9). 


Appellant filed a Complaint in the United States District Court for 
the District of Columbia (JA 1-6) to review and set aside said Compen- 
sation Order of the Deputy Commissioner. 
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Thereafter all parties below moved for summary judgment (JA 9, 
10). Appellant's motion for summary judgment was denied and appellees’ 
motions for summary judgment were granted (JA 11). 


This appeal then followed. 


STATUTE INVOLVED 


The following provisions of the Longshoremen's and Harbor Work- 
ers' Compensation Act, Title 33, U. S. Code, Section 901, et seq., are 
applicable to the question presented on this appeal: 

8 902 Definitions. When used in this chapter- * * * 

(2) The term "injury" means accidental injury or death 

arising out of and in the course of employment, and such 

occupational disease or infection as arises naturally out 


of such employment or as naturally or unavoidably re- 
sults from such accidental injury. 


§ 909. Compensation for death. If the injury causes: 
death, the compensation shall be known as a death benefit. 


§ 920. Presumptions. In any proceeding for the enforce- 
ment of a claim for compensation under this chapter it 
shall be presumed, in the absence of substantial evidence 
to the contrary- 


a) That the claim comes within the provisions of 
this chapter. 


STATEMENT OF POINTS 


1. The Court erred in granting the appellees' motions for sum- 


mary judgment. 


2. The Court erred in failing to grant the appellant's motion for 


summary judgment. 


3. The Court erred in dismissing the Complaint. 


4. The Court erred in failing to find that the Deputy Commission- 


er's Compensation Order of July 12, 1961 and the Findings of Fact in 
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such Order were not supported by substantial evidence of record con- 
sidering the record as a whole. 


5. The Court erred in failing to set aside and vacate the said Com- 
pensation Order of July 12,1961. 


6. The Court erred in failing to remand the case to the Deputy 
Commissioner with directions to enter findings of fact in accordance 
with the evidence of record in this case and with directions to enter an 
Award of compensation to appellant. 


SUMMARY OF ARGUMENT 
I 


There is no evidence of record to support the finding of the Deputy 


Commissioner that: the employee's death was unrelated to his work. All 


of the factual evidence and all of the medical opinions based upon the 
factual evidence are to the effect that the employee's work activities im- 


mediately prior to his collapse precipitated his fatal heart attack. 


I 


A work effort which precipitates a heart attack constitutes an ac- 


cidental injury arising out of and in the course of employment. 


im 


To constitute an accidental injury it is not necessary that the work 
effort or exertion be of an unusual nature. If the effort or exertion, how- 
ever usual, does in fact result in a heart attack, then such heart attack is 


a compensable injury. 
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IV 


Compensation must be awarded pursuant to the statutory presump- 
tion of compensability where death occurs during the course of employ- 
ment unless there is substantial evidence in the record that the death was 


unrelated to the employment. 


ARGUMENT 
IT 


THE FINDINGS OF THE DEPUTY 
COMMISSIONER ARE NOT SUPPORTED 
BY THE EVIDENCE OF RECORD 


The Deputy Commissioner, in his Compensation Order of July 12, 


1961, found, inter alia, that the death of the employee, Lewis L. Hancock, 
"did not arise out of and in the course of the employment or was it other- 
wise related thereto" (JA 9). 


The sole function of this Court in this proceeding is to determine 
whether there was substantial evidence in the record considered as a 
whole to support the Deputy Commissioner's findings. O'Leary v. Brown- 
Pacific-Maxon, Inc., 340 U.S. 504, 71 S. Ct. 470 (1951). 


Appellant is not requesting this Court to reweigh the evidence in 
this case. Nor is the appellant requesting this Court to substitute its judg- 
ment of the facts for the judgment of the Deputy Commissioner. Quite to 
the contrary, the appellant seeks to have this Court review the record and, 
following such review, determine that there was no substantial evidence in 
the record to support the Deputy Commissioner's findings quoted above. 
"The standard [of judicial review] . . . is sufficiently described by saying 
that the findings are to be accepted unless they are unsupported by sub- 
stantial evidence on the record considered as a whole." (emphasis sup- 
plied) O'Leary v. Brown-Pacific-Maxon, Inc., supra. 
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In order to determine whether there was substantial evidence to 
support the above findings of the Deputy Commissioner, it is necessary 
to review the evidence presented to the Deputy Commissioner at the 
hearing which he held in this case. 


The uncontradicted evidence adduced at the hearing before the Dep- 
uty Commissioner was as follows: 


The deceased, Lewis L. Hancock, was an employee of Merkle Press, 
Inc. at the time of his death. He had completed a full work-week of 37.5 
hours Monday through Friday, August 28,1959. On Saturday, August 29, 
1959 he worked 11.5 hours of overtime. And on Sunday, August 30, 1959 
he came to work at 4:00 p.m. to begin another 11.5 hours of overtime 
which was to have continued until 4:00 a.m. of the morning of August 31, 
1959 (Claimant's Exhibit No. 1; JA 61-62). However, he collapsed of a 
heart attack while at work at approximately 1:30 a.m. on that morning, 
August 31, 1959, and he died within the hour while en route to the hospital 
by ambulance (Joint Exhibit No. 4; JA 58). 


The deceased had a history of a heart condition (angina) which was 
diagnosed by his family physician on April 4,1959 (JA 13), characterized 


by chest pains radiating down his left arm in relation to work effort (JA 13) 


and exertion (JA 14). Asa result of this condition he requested lighter 


work on occasion (JA 46). 


During the period of one and one-half hours prior to his collapse at 
work the deceased was engaged in wrapping "squares" (bundles of maga- 
zines) , weighing from one to thirty or forty pounds each, dropping them 
in mail sacks up to a maximum weight of eighty pounds and then dragging 
the eighty-pound sacks a distance of approximately twenty-five feet away 
to a loading area (JA 26-27, 30-33, 48-49, 50-51, 53-54). 


He then worked at taking magazines off a moving conveyor belt and 
after doing this for eight or nine minutes he asked for the machine to be 
stopped and he immediately collapsed onto the conveyor belt "blue in 
color, shaking" (JA 54). 
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None of the above evidence was contradicted. Nor was any evidence 


to the contrary introduced at the hearing. The above evidence was ad- 


duced by witnesses appearing both for the claimant and for the employer 


and its insurance carrier. 
There were three medical witnesses who testified as follows: 


Dr. Bennett A. Porter, Jr.,a general practitioner, testified that he 
examined the deceased on April 4, 1959 at which time the deceased was 
complaining of chest pains radiating down the left arm in relation to his 
work and on the way home from work (JA 13,14). He diagnosed the con- 
dition as angina and prescribed medication for it (GA 13-14). In answer 
to a hypothetical question incorporating the basic facts stated above, the 
doctor gave his opinion that there was a "definite relationship" between 
the employee's death and his work effort immediately prior to it and that 
such "work effort undoubtedly brought on his death" (JA 15-16) (under- 
scoring supplied); and that his opinion was based on "the fact that he died 
immediately after an exertion at work" (JA 16). 


Dr. James C. Mandes, a specialist in internal medicine and cardi- 
ology, in answer to a hypothetical question setting forth the basic facts 
shown above, stated that in his opinion the employee's death was related 
to his work that day (JA 22-23); that his opinion was based upon the his- 
tory of angina together with a period of "excessive exertion and possibly 
overwork - - - followed by collapse and death" (JA 23). Dr. Mandes fur- 
ther stated that if the deceased had not been doing the type of work he was 
doing at the time of his death and had not been working overtime, he prob- 
ably would not have had the fatal heart attack at that time Ag 25). 


Dr. Bernard J. Walsh, a specialist in cardiology who was called as 
a witness by the employer and its insurance carrier, testified on cross- 
examination in response to a hypothetical question setting forth the basic 
facts above and stated: "If it is shown, if it is a fact that he lifted these 
bundles of 40 pounds each, put them in a sack and dragged that sack across 
the floor some distance, immediately - that is immediately before collapsing 
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or within a few minutes of collapsing, I think there would be a definite 
likelihood or probability that what he did and his subsequent death were 
related" (underscoring supplied) (JA 37). Dr. Walsh further stated that 
if the deceased had been working at the machine (conveyor belt) immedi- 
ately prior to his collapse and stopped the machine "because he was in 
distress then, of course, what I have stated now on the assumption that it 
is shown that he was lifting 40 pounds, putting them in a sack and drag- 


Al 


ging it, that would, of course be in support of that probable relationship 
(underscoring supplied) (JA 38). Based on those facts Dr. Walsh stated 


that in his opinion death was due to "acute coronary insufficiency pre- 
cipitated probably by the effort of putting the 40 pound bundles in a sack 
and dragging this sack now containing 80 pounds, presumably, across the 
floor’ (A 38). 


On direct examination by counsel for the employer and insurance 
carrier Dr. Walsh had testified that in his opinion there was no relation- 
ship between the employee's work and his death based upon a hypothetical 
question which did not include any of the facts concerning the weight of 
the bundles wrapped by the employee or the fact that he dragged sacks of 
such bundles weighing 80 pounds a distance of twenty-five feet during a 
period of one and one-half hours up to approximately eight or nine min- 


utes prior to his collapse (JA 34-35). 


Thus, Dr. Walsh's testimony on direct examination against causal 
relationship was not predicated on a history based on the evidence of rec- 
ord in this case. 


When, on cross-examination Dr. Walsh was presented with a com- 
plete history based on the uncontroverted factual evidence in the case he 
testified in support of causal relationship. 


No other doctors were called to testify. 


Based on the only factual evidence of record concerning the employ - 
ee's activities immediately prior to his death, all of the medical opinion 
evidence in the record is to the effect that those activities did in fact pre- 
cipitate the employee's death. 


9 


Thus there is no evidence in the record whatsoever to substantiate 
the Deputy Commissioner's finding that the employee's death "did not 
arise out of and in the course of his employment or was it otherwise re- 
lated thereto" (JA 9). 


This court, in Hoage v. Royal Indemnity Co., 67 U.S. App. D.C. 142, 
90 F.2d 387 (1937), citing the Supreme Court of the United States in the 
landmark compensation case of Crowell v. Benson, 285 U.S, 22, 52 S. Ct. 
285 (1932) held: 


...the court may deny effect to such findings if they 
are without evidence or contrary to the indisputable 


character of the evidence. (emphasis supplied) 
In the instant case not only was the finding concerning the absence 
of any relationship between the death and employment without evidence, 


but it was also "contrary to the indisputable character of the evidence." 


nag 


WORK EFFORT WHICH PRECIPITATES 
A HEART ATTACK CONSTITUTES AN 
ACCIDENTAL INJURY ARISING OUT OF 
AND IN THE COURSE OF EMPLOYMENT 


An “accidental injury" includes an injury which is unexpected and 


not designed, and just as much includes injuries sustained by an employee 
subject to physical infirmities as an injury to one who is strong and robust. 
Harbor Marine Contracting Co. v. Lowe, 152 F. 2d 845 C.A. 2, 1945); 
Commercial Casualty Insurance Co. v. Hoage, 64 App. D.C. 158, 75 F.2d 
677 (1935), cert. denied, 295 U.S. 733; Hoage v. Employers' Liability As- 
surance Corp., Ltd., 62 App. D.C. 77, 64 F.2d 715 (1933), cert. denied, 

290 U.S. 637; Hoage v. Royal Indemnity Company, 67 App. D.C. 142, 90 
F.2d 387 (1937); Southern Stevedoring Co., Inc. v. Henderson, 175 F.2d 

863 (C.A. 5, 1949). 


In Hoage v. Royal Indemnity Company, supra, the employee, like 
the deceased in the instant case, was suffering from pre-existing 
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arteriosclerosis when he experienced a heart attack. There the employer 
and its insurance carrier contended that the heart attack, which was pre- 
cipitated by overwork and emotional strain, was not an accidental injury 
within the meaning of the compensation law. In response to this argument 
this Court held: 


We think this'collapse constituted an accidental injury with- 
in the purview of the statutes. This case is comparable to 
that of a manual laborer whose heart collapses as a result 
of long continued physical strain or overwork resulting 
from excessive exertion. Such a case was considered by 
this court in Commercial Casualty, Inc. Co. v. Hoage, 64 
App. D. C. 158, 75 F. 2d 677, 678, in which the collapse 
was caused through continued use of the muscles by lift- 
ing. In that case it appeared that a grocery store clerk who 
was unaware of having an enlarged heart, suffered aortic 
regurgitation which was precipitated by strenuous exertion 
in handling sacks of potatoes, and which condition in turn 
caused death. We held that these facts sustained a finding 
of the Deputy Commissioner that the clerk sustained com- 
pensable "accidental injury” under the act, * * * * 


Hence it is that "accidental injury" includes any injury 
which is unexpected or not designed, and just as much in- 
cludes injury sustained by an employee subject to physical 
infirmities as injury to one who is strong and robust. 


i 


IT IS NOT NECESSARY FOR THE 
WORK EFFORT TO BE UNUSUAL TO 
CONSTITUTE A COMPENSABLE INJURY 


In the instant case the Deputy Commissioner found, inter alia, "that 


during the overtime tour of duty, as found above, he [the employee] did 
not require the assistance of co-workers in the performance of his duties 
and did not say anything about adverse working conditions”; "that the em- 
ployee was not subjected to heavy physical strain or unusual exertion dur- 
ing the period, as found above”; and "that the employee at the time of his 
death was performing duties consistent with the normal part of the job" 
(JA 8). The Deputy Commissioner then concluded that the employee's 
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death due to congestive heart failure "did not arise out of and in the course 
of the employment or was it otherwise related thereto" (JA; 9). 


It is apparent from the findings of the Deputy Commissioner quoted 
above that the Deputy Commissioner assumed that an unusual work effort 
was necessary for the employee's death to be considered as arising out 
of and in the course of his employment. It is also apparent from these 
findings that the Deputy Commissioner assumed that the employee's death 
could not be considered to arise out of or in the course of his employment 
if the employee was engaged in his usual, customary or normal work at 
the time of his fatal heart attack. ' 


However, this Court held in Commercial Casualty Insurance Co. 
v. Hoage, 64 App. D.C. 158, 75 F.2d 677 (ited and quoted with approval 
by this Court again in Hoage v. Royal Indemnity Co., supra) that: 


It has been held a number of times, and we think correctly, 
that an accidental injury may occur notwithstanding the in- 
jured is then engaged in his usual and ordinary work... 
It is enough if something unexpectedly goes wrong within 
the human frame. 


Since the Deputy Commissioner's conclusion that the death of the 


employee did not arise out of or in the course of his employment) was 
based upon the mistaken legal premise that a work effort must be unusual 
to constitute a compensable injury, such conclusion should: be set aside 
by this Court. | 


IV 


THE PRESUMPTION OF COMPENSABILITY 
GOVERNS IN THE ABSENCE OF SUBSTANTIAL | 
EVIDENCE TO THE CONTRARY 
The record in this case shows without any contradiction and with- 
out any question (1) that the employee sustained his fatal heart attack on 
the employment premises, and (2) that his fatal heart attack occurred 
while he was actually engaged in the performance of his employment duties. 
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Where death occurs under such circumstances this Court has held that 
these facts strengthen the statutory presumption that the employee's death 


or injury arose out of his employment. 


In Robinson v. Bradshaw, 92 U.S. App. D.C. 216, 206 F.2d 435 (1953), 
cert. denied 346 U.S. 899, this Court stated: 


Even if this evidence standing alone did not necessitate a 
finding of aggravation of the underlying illness, attribut- 

able to the employment, the statute itself, in this state of 
the evidence, required a conclusion to that effect. It pro- 
vides: 


tx * * in the absence of substantial evidence to the 
contrary * * *' it shall be presumed * * * That 
the claim comes within the provisions [of the Act]. 
* * *' 44 Stat. 1436 (1927), 33 U.S.C.A. § 920 @)." 


It is held, as we have seen, that when death in the course 
of employment results from an aggravation, caused by 

the employment, of a pre-existing illness, it is compens- 
able under the statute. We think it follows that the statu- 


tory presumption brings the death within the Act when it 

results in the course of employment from an illness 

which has taken a sudden and unusual turn for the worse, 

not shown by substantial evidence to be unrelated to the 

employment. (emphasis supplied 

In so holding this Court quoted the language of the Supreme Court 
of the United States in Del Vecchio v. Bowers, 296 U.S. 280, 56 S. Ct. 190 


(1935) as follows: 

The act . . . does not leave the matter to be determined 

by the general principles of law, but announces its own 

rule, to the effect that the claimant, in the absence of 

substantial evidence to the contrary, shall have the bene- 

fit of the presumption of accidental death. 

Also see the numerous other cases cited by this Court in its opin- 
ion in Robinson v. Bradshaw, supra, to the effect that the statutory pre- 
sumption of compensability governs in the absence of substantial evidence 
of record to the contrary. 
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It should be noted that in the case of Robinson v. Bradshaw, supra, 
the Deputy Commissioner's findings were set aside by this Court and the 


case was remanded for the entry of an award of compensation benefits. 


In the instant case there is no substantial evidence to the effect that 
the employee's death did not arise out of his employment. Indeed, as 
pointed out above in the review of the transcript of the hearing, all of the 
medical evidence based upon the facts in this case is to the effect that the 
employee's work efforts immediately prior to his death precipitated his 
fatal attack. 


CONC LUSION 


"To hasten death is to cause it'’ Avignone Freres, Inc. v. Cardillo, 
Deputy Commissioner, 73 U.S. App. D.C. 149,117 F.2d 385 (1940). 


In the instant case it is clear that the employee's work of stacking 
"squares" into 80 pound sacks and dragging those sacks across the floor 
during his overtime tour of duty immediately prior to his death, precipi- 
tated his fatal heart attack and caused his death. 


In the absence of substantial evidence to the effect that the employ- 
ee's work did not precipitate his fatal heart attack, the statutory presump- 
tion of compensability requires a holding that the employee's heart attack 


arose out of his employment. 


Even without the statutory presumption, the evidence in this case 
indicates that the employee's fatal heart attack was precipitated by his 
work immediately prior to the attack. There is no substantial evidence 


to the contrary considering the record as a woole. 


In view of all of the above, it is submitted that the Deputy Commis- 


sioner's rejection of compensation to the widow and infant child of the 


deceased was improper. 
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The Order of the District Court should be reversed and the cause 


remanded for the entry of a decree requiring the Deputy Commissioner 


to enter an appropriate award of compensation benefits. 


Respectfully submitted, 


PHILIP J. LESSER 


I, IRWIN BOLOTIN 


917 15th Street, N. W. 
Washington 5, D. C. 
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JOINT APPENDIX 


[Filed Aug. 10, 1961] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MILDRED T. HANCOCK, widow of 
Lewis L. Hancock, deceased, 
employee, to her own use and to the 
use of Stephen Lawrence Hancock, 
surviving minor child, 

Mildred Place and Mayo Road, 
Edgewater, Maryland 


Plaintiff, : 
vs. z Civil Action No. 2657-61 


CHARLES EINBINDER 

Deputy Commissioner 

United States Department of Labor, 

Bureau of Employees' Compensation 

District of Columbia Compensation 
District, 

1156 15th Street, N. W. 

Washington, D. C. 


Defendant 


COMPLAINT TO SET ASIDE ORDER OF 
COMPENSATION COMMISSION 


This is an action to set aside an order of the hereinafter described 
Deputy Commissioner denying compensation and jurisdiction is vested in 
this Court by virtue of Title 33, Section 921, U.S.C.A., the Longshore- 
men's and Harbor Workers' Compensation Act, made applicable to the 
District of Columbia by an Act of Congress approved May 17, 1928. 

2. The plaintiff, Mildred T. Hancock brings this action on her own 
behalf as surviving widow of the deceased employee Lewis L. Hancock, 
and on behalf of her son Stephen Lawrence Hancock, a minor, and sur- 
viving child of said decedent. 

3. The Defendant, Charles Einbinder is a Deputy Commissioner 
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ior District of Columbia Compensation District, Bureau of Employees' 
Compensation. 
4. On August 31, 1959, Lewis L. Hancock, deceased, hereinafter 


referred to as employee, was employed by the Merkle Press, Inc., herein- 


after referred to as the employer, as a mailer. At the time aforesaid, 
the Liberty Mutual Insurance Company, hereinafter referred to as the in- 
surance carrier, insured the liability of the said employer for compensa- 
tion under the Longshoremens' and Harbor Workers' Act. 

5. On April 26, 1960, Mildred T. Hancock, plaintiff, filed a claim 
in her behalf and in behalf of Stephen Lawrence Hancock, her minor child 
by said employee, against the employer for death benefits under the Dis- 
trict of Columbia Workmens' Compensation Act alleging that the death of 
her husband, the said employee arose out of and in the course of his em- 
ployment. Thereafter on January 12, 1961, the Bureau of Employment 
Compensation recommended, on the basis of medical reports and written 
statements of co-employees submitted by the Plaintiff and the insurance 
carrier, that the employer and the insurance carrier pay to the plaintiff 
and her infant son death benefits as scheduled under the District of Colum- 
bia Compensation Act. A copy of said recommendation is attached hereto. 
The employer and insurance carrier refused to accept the recommenda- 
tions of the Bureau and a formal hearing was held before defendant, 
Charles Einbinder, Deputy Commissioner on June 6, 1961, in which testi- 
mony was taken and exhibits incorporated into the record. 

6. Pursuant to the above hearing and on the record compiled therein, 
the Defendant Charles Einbinder, Deputy Commissioner made findings of 
fact and rejected and denied the claims of plaintiff, Mildred T. Hancock 
and Stephen L. Hancock, minor, surviving widow and child of decedent, 
dated July 12, 1961, a copy of which is attached hereto. Plaintiff alleges 
that said findings of fact and rejection of death benefits are not supported 
by substantial evidence of the record considered as a whole, are not in 
accordance with law, are arbitrary and capricious and founded on specu- 


lation. 
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7. Plaintiff alleges that the evidence of record considered as a 
whole can support only the findings that: (a) On August 31, 1959 employee 
(decedent) was employed by the employer above named as a mailer; (b) 
that his duties included dragging bags of magazines weighing approxi- 
mately 80 lbs. a distance of approximately 25 feet; (c) that on August 31, 
1959, employee was working his sixteenth hour of overtime work for said 
employer and while performing said overtime services he suffered a 
heart attack and collapsed on the job; (d) that he died shortly thereafter 
having never regained consciousness when rushed to the ‘hospital by 
ambulance; (e) that he had been found to be suffering from a pre-existing 
angina and coronary heart disease from which he had suffered and pre- 
cipitated the failure of his heart and caused the death on August 31, 1959; 
(f) that the death of the employee arose out of and in the course of the 
employment; (g) that the employee had a pre-existing 10% permanent dis- 
ability of his right hand suffered from a prior injury arising out of his 
same employment approximately seven months earlier to his death on 
August 31, 1959 and that he was required to perform the same duties of a 
mailer after the said injury that he had performed before although perma- 
nently disabled to the extent of 10%; (h) that he complained to his employer, 
the Bureau of Employees’ Compensation, the doctor, and his wife of the 
strenuous nature of his job; (i) that his employer "favored" him and gave 
him lighter duties to perform occasionally because of his pre-existing 
heart condition and 10% disability of his right arm; and that said em- 
ployee was subjected to heavy physical strain or unusual exertion because 
of his employment and physical condition above described and the over- 
time work performed. 

8. That the defendant, Charles Einbinder, Deputy Commissioner 
erred in his findings of fact and in his conclusions from the facts as set 


forth in his said order and in his conclusions from the evidence as 


presented to him at said hearing and erred in the law applicable thereto 


and in the order passed thereon as follows: 
(a) The Deputy Commissioner found that the "employees' 


duties consisted of sorting magazines as they came off a conveyor belt, 
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feeding them into the machine, wrapping, tying and placing bundles of 
magazines into sacks". 

However, the record shows that in addition to the duties described 
that the employee also lifted bundles of magazines weighing approximately 
40 Ibs. each, placed two of such bundles of magazines in a bag, making a 
total weight of approximately 80 lbs., and dragging said bag approximately 
25 feet. 

(b) That the Deputy Commissioner found that "on August 30, 
1959, the employee from 4:00 p.m. until approximately 1:30 a.m., on 
August 31, 1959, performed the duties of his employment, as found above." 

However, the record shows that in addition to the duties described 
by the Deputy Commissioner that the employee had shortly before his 
heart attack just completed loading 80 lb. bags and dragging each bag 
approximately 25 feet and had continued that process for approximately 
one-half hour before wrapping and weighing magazines of smaller sizes. 

(c) The Deputy Commissioner found "that commencing at 
12:00 midnight on August 30, 1959 the employee began a tour of over- 
time duty which was strictly voluntary and not required by the employer." 

However, the record shows that the employee was commencing at 
said time his second day of overtime work or approximately 14 hours of 
overtime work; the Deputy Commissioner also erred as a matter of law 
in finding, in effect, that the employee was guilty of contributing negli- 
gence or assumption of the risk in finding the employee's "overtime work 
was strictly voluntary and not required by the employer" which defenses 
have no application under the Compensation Law; 

(ad) The Deputy Commissioner found "that between 12 o'clock 
midnight August 30, 1959 and approximately 1:30 a.m. on August 31, 1959 
the employee wrapped and tied bundles of magazines weighing from one 
pound to approximately thirty pounds. 


However, the record shows that approximately ten minutes before 


commencing the wrapping operation that the employee had been loading 


bags weighing approximately 80 lbs. and dragging said bags approximately 
25 feet. 
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(e) The Deputy Commissioner found "that during the over- 


time tour of duty, as found above" meaning approximately one hour and 
one half i.e. "commencing at 12 o'clock midnight on August 30, 1959... 
the employer began a tour of overtime duty . . ." | 

However, the record shows that the employee had worked approxi- 
mately 16 hours overtime preceding his heart attack. 

(f) The Deputy Commissioner found that "he did not require 
the assistance of co-workers in the performance of his duties"; 

However, the record shows that immediately preceding his fatal 
heart attack that the employee became unable to perform his duties and 
requested a fellow employee to cut off the machine, gasped for air 
appeared exhausted and collapsed on the floor and never regained con- 
sciousness. 

(g) The Deputy Commissioner found that the employee "did 
not say anything above adverse working conditions" and that he never 
talked with his employer about getting another job"; that he never com- 
plained to the employer of any difficulty with his chest or with his 
breathing as a result of the work he performed, as found above." 

However, the record shows that the foreman ‘knew of the employee's 
pre-existing heart condition and his 10% disability of his right hand, 
favored this employee and frequently gave him lighter work when the em- 
ployee requested it or asked for lighter work because of his condition; 
that the foreman also knew that the employee was taking pills for a heart 
condition; that the employer had knowledge of complaints of employee of 
difficulty he was having when lifting heavy bags. | 

(h) The Deputy Commissioner found that "at approximately 
1:30 a.m. on August 31, 1959 the employee while working on the conveyor 
belt and sorting magazines, asked that the conveyer machine be stop- 
ped... 

However, the record shows that approximately ten minutes before 


Al 


commencing the duties described that the employee had'been working on 
a part of his job which required loading magazines in a bag weighing 
approximately 80 lbs. and hauling these bags approximately 25 feet and 
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had continued this operation for one-half hour before commencing the job 
on the conveyor pelt described by the Deputy Commissioner. 

(i) That the Deputy Commissioner found that the employee 
was not subjected to heavy strain or unusual exertion during the period, 
as found above; that the conveyor machine was not operating too fast. 
“that the employee at the time of his death was performing duties con- 
sistent with the normal part of his job." 

However, the employee was completing approximately 16 hours over- 
time work at the time of his fatal attack; that immediately preceding his 
fatal attack that this employee was suffering from a pre-existing heart 
condition; that he was suffering from 10% permanent disability of his 
right arm, which required more than usual effort in lifting and made his 
job more strenuous; that he had just a few minutes before his fatal attack 
loaded and hauled bags weighing approximately 80 Ibs. and that his fatal 
heart attack was precipitated by his strenuous duties and related to his 
employment as supported by all the medical testimony and facts in the 
case. 

10. That the Deputy Commissioner also erred, based upon the facts 


as found in his Order filed herein; in that he disregarded all the uncontra- 


dicted testimony in the record favorable to the claimant and gave no ex~- 


planation as to why he disregarded such testimony. 

WHEREFORE, the plaintiff prays: 

1. That the original transcript of the testimony taken at the formal 
hearing, reports, exhibits and other papers in the case, referred to in 
paragraph 6 of the complaint be filed in this cause and be made a part of 
this complaint. 

2. That the Compensation Order rejecting the claim be set aside and 
that the matter be remanded to the Deputy Commissioner for a Compensa- 
tion Order consistent with the law and facts as indicated hereinbefore. 

3. That the plaintiff have such other and further relief as to the 
Court may seem just and proper. 


/s/ John C. Overton 
Attorney for Plaintiff 
* * * 


—————— 


[Filed August 10, 1961] 


UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES' COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 


In the matter of the claim for compensation 
under the District of Columbia Workmen's 
Compensation Act : COMPENSATION ORDER 


(Lewis Hancock, deceased employee) : REJECTION OF CLAIMS 
MILDRED T. HANCOCK, surviving wife : FOR DEATH BENEFITS 


STEPHEN LAWRENCE HANCOCK, surviving 
minor child * CASE NO. 960-253 Fatal 


eee 


Claimants x 
vs. = 


MERKLE PRESS, INC. 


cn 


Employer & 


LIBERTY MUTUAL INSURANCE COMPANY 
Insurance Carrier 


Such investigation in respect to the above-entitled claims having been 
made as is considered necessary, and a hearing having been duly held in 
conformity with law, and stipulations having been filed by the interested 
parties, the Deputy Commissioner makes the following 

FINDINGS OF FACT 

1. That on August 31, 1959, Lewis Hancock, hereinafter referred to 
as "employee", was in the employ of the employer above named, whose 
address is 801 Rhode Island Avenue, Northeast, Washington, District of 
Columbia; that the employer was subject to the provisions of an Act of 
Congress approved May 17, 1928, entitled ''An Act to provide compensation 


for disability or death resulting from injury to employees in certain em- 


ployments in the District of Columbia, and for other purposes"; that the 
liability of the employer for compensation under the said Act was insured 
by the Liberty Mutual Insurance Company; 

2. That the employment of the employee by the employer was as a 
mailer; that the employee's duties consisted of sorting magazines as they 
came off a conveyor belt, feeding them into the machine, wrapping, tying 


and placing bundles of magazines into sacks; 
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3. That on August 30, 1959, the employee, from 4:00 P.M., until 
approximately 1:30 A.M., on August 31, 1959, performed the duties of his 
employment, as found above; that commencing at 12 o'clock midnight on 


August 30, 1959, the employee began a tour of overtime duty which was 


strictly voluntary and not required by the employer; that between 12 


o'clock midnight, August 30, 1959, and approximately 1:30 A.M., on Au- 
gust 31, 1959, the employee wrapped and tied bundles of magazines 
weighing from one pound to approximately thirty pounds; that during the 
overtime tour of duty, as found above, he did not require the assistance 
of co-workers in the performance of his duties and did not say anything 
about adverse working conditions; that he never talked with his employer 
about getting another job; that he never complained to the employer of 
any difficulty with his chest or with his breathing as a result of the work 
he performed, as found above; 

4. That atiapproximately 1:30 A.M., on August 31, 1959, the em- 
ployee, while working on the conveyor belt and sorting magazines, asked 
that the conveyor machine be stopped, and thereafter he sat on the belt 
and collapsed; that he was pronounced dead on arrival at a hospital at 
2:30 A.M., on August 31, 1959; that the employee was not subjected to 
heavy physical strain or unusual exertion during the period, as found above; 
that the conveyor machine was not operating too fast; that the employee at 
the time of his death was performing duties consistent with the normal 
part of his job; that the cause of death of the employee was acute conges- 
tive heart failure; 

5. That a hearing upon the said claim was first held on June 5, 1961; 
that at the said hearing the employer and the insurance carrier made 
objections to the claim, including an objection that written notice of the 
alleged injury and death was not given within the statutory period; that 
the employer had knowledge of the alleged injury and death on the day of 
its occurrence and has not been prejudiced by the lack of such written 
notice; 

6. That on April 26, 1960, the employee's widow, Mrs. Mildred T. 
Hancock, filed claim in her own behalf and in behalf of Stephen Lawrence 
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Hancock, her minor child by the employee, against the employer for death 
benefits under the District of Columbia Workmen's Compensation Act 
alleging that the death of the employee arose out of and in the course of 
the employment by the employer; that the death of the employee was not 
caused by an injury arising out of and in the course of the employment; 
that the acute congestive heart failure which caused the employee's death, 
as found above, did not arise out of and in the course of the employment 
or was it otherwise related thereto. 

Upon the foregoing findings of fact, it is ordered by the Deputy Com- 
missioner that the claims of Mrs. Mildred T. Hancock and. Stephen Law- 
rence Hancock be and they are hereby REJECTED for the following reason: 

That the death of the employee did not result from injury arising out 
of and in the course of the employment or was it otherwise related thereto. 


Given under my hand at Washington, D.C. 
this twelfth day of July, 1961 


/s/ Charles Einbinder 

Deputy Commissioner | 

District of Columbia Compensation 
District 


[Proof of Service] 


[Filed October 6, 1961] 


DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 

Comes now defendant, Charles Einbinder, Deputy Commissioner, 
Bureau of Employees’ Compensation, United States Department of Labor, 
by his attorney, the United States Attorney for the District of Columbia, 
and moves the Court to enter judgment for defendant on the ground that 
there is no genuine issue as to any material fact and that defendant is 
entitled to judgment as a matter of law. : 

Attached hereto and made a part hereof is a certified copy of the 


transcript of proceedings before the Bureau of Employees’ Compensation, 
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Department of Labor, on June 5, 1961, In the Matter of Lewis Hancock, 
Docket No. 960-253 F, together with exhibits therein. 


/s/ David C. Acheson 
United States Attorney 


/s/ Charles T. Duncan 
Principal Assistant United States 
Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 


/s/ Ellen Lee Park 
Assistant United States Attorney 


Attorneys for Defendant 


[Filed November 22, 1961] 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
Comes now the plaintiff, through her attorney and moves the Court 
to enter judgment for plaintiff on the ground that there is no genuine issue 
as to any fact and that plaintiff is entitled to judgment as a matter of law. 


/s/ John C. Overton 
* * * 


Attorney for Plaintiff 


[Filed December 19, 1961] 


MILDRED T. HANCOCK 
Plaintiff 
vs. : Civil Action No. 2657-61 
CHARLES EINBINDER : 
Defendant 


LIBERTY MUTUAL INSURANCE 
COMPANY 


Defendant 


DEFENDANT LIBERTY MUTUAL INSURANCE 
COMPANY MOTION FOR SUMMARY JUDGMENT 


Comes now'defendant, Liberty Mutual Insurance Company, by its 
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attorney, James E. Murray, and moves the Court to enter judgment for 


defendant on the ground that there is no genuine issue as to any material 
fact and that defendant is entitled to judgment as a matter of law. 


/s/ James E, Murray 
Attorney for Liberty Mutual 


Insurance Company 
* * *x : 


Of Counsel: 
HOGAN & HARTSON 
* * 


* 


[Filed January 24, 1962] 
ORDER 


Upon consideration of the motions for summary judgment filed 
herein by defendants and the cross motion for summary judgment filed by 
plaintiff Mildred T. Hancock, and oral argument of counsel, the Court finds 
that there is no genuine issue as to any material fact and that defendants 
are entitled to judgment as a matter of law, and it is this 24th day of 
January, 1962, 

ORDERED that plaintiff's motion for summary judgment be and the 
same hereby is denied, and it is | 

Further ORDERED that defendants’ motions for summary judgment 
be and the same hereby are granted, and that the complaint be and the 
same hereby is dismissed with prejudice. 


/s/ Edward M. Curran 
District Judge 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


U. S. DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES' COMPENSATION 
DISTRICT OF COLUMBIA WORKMEN'S COMPENSATION ACT 
Before the Honorable Charles Einbinder 
DEPUTY COMMISSIONER FOR THE DISTRICT OF COLUMBIA 


LEWIS HANCOCK, deceased employee, 
(Mrs. Mildred T. Hancock, widow) 


Claimant, f 

MERKLE PRESS, INC. * -CASE NO. 960-253 F 
Employer, : 

LIBERTY MUTUAL INSURANCE COMPANY 


Carrier. 


Pursuant to notice, this matter came on for hearing before the 
Honorable Charles Einbinder, Deputy Commissioner, Bureau of Em- 
ployees' Compensation, U. S. Department of Labor, at Washington, D. C., 
on the 5th day of June, 1961, at 10:00 o'clock a.m. 


* * * * * 


MR. OVERTON: This is the claim for death benefits on behalf of 


the surviving widow, and the infant son of Lewis L. Hancock, deceased, 


and in addition to claiming the death benefits, the maximum death benefits 
she is also asking for $360.40 as the balance of the undertaker's bill for 
funeral expenses. This is a claim for accidental injury and death arising 
out of and in the course of his employment. 
Sa * a * * 

MR. MURRAY: The employer and the insurance carrier deny that 
the decedent in this case sustained an injury on or about the date set 
forth in the claim. It is denied that due notice of injury was given the 


employer. 
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Further, it is denied that the claimant's death was in any way caused 

or aggravated by his employment. 

* * * * 

[DR.] BENNETT A. PORTER, JR., 

called as a witness, and having been duly sworn by the Deputy Commis- 
sioner, was examined and testified as follows: 

* * * * 

DIRECT EXAMINATION 
BY MR. OVERTON: 


* * * * 


Q. You are in general practice? A. Yes. 
* * * * * 

Q. Did you know Lewis L. Hancock, the decedent in this case? 
A. As a patient. 

Q. Did you have an occasion for Mr. Hancock to visit your office 
on or about April 4, 1959, sir? A. Yes, on April 4, 1959, I saw him as 
a patient in my office. 

Q. Did you examine Mr. Hancock at that time? A. Yes. 

Q. Can you tell us what the results of your examination were, sir? 


A. He came in complaining of experiencing mid-chest pain at times 


radiating down the left arm in relation to his work, and on his way home 


from work. At that time his symptoms and findings were indicative of 
angina and he was told that he had angina. : 

THE DEPUTY COMMISSIONER: What did he say about his work? 

THE WITNESS: He said that the pains came on mainly at work or 
on the way home from work. 

* * * * ; * 

THE DEPUTY COMMISSIONER: Did he indicate to you during your 
brief conversation with him in April of 1959 whether his work was light, 
strenuous? 

THE WITNESS: I got the impression from his clothing that his work 

was fairly strenuous. I did not go into the exact type of his work at 
that time. 2 


BY MR. OVERTON: 


* * * * * 


Q. What was your diagnosis of his case? A. I felt that he was 


having angina. 


Q. What specific complaints did he make to you, Doctor? A. He 


complained specifically that he developed mid-chest pains which radiated 
at times to his left arm, at times of exertion. 

Q. And when did he notice these pains, Doctor? A. For several 
weeks prior to this time. 

Q. And at what time did he notice these pains — at what time rela- 
tive to his work day? A. He told me that he normally worked from four 
to midnight and that this came on toward the end of the day, which would 
be toward midnight and on the way home from work. 

Q. How long would these pains last? Of what duration? A. They 
would last from several minutes to at times, he said, several hours. 

* * * * *« 

Q. Doctor, did you prescribe any medicines or anything for his 
pain? A. I prescribed appropriate medications, a medicine called Peri- 
trate which has a dilating effect on the coronary vessels. 

Q. Doctor, we have — I'm about to ask you a hypothetical question 
based on certain information we have in the file, based on certain things 
which I shall develop later, and I would like for you to review the death 
certificate and the autopsy report. A. Yes. 

Q. Doctor, this hypothetical question which I am about to pose to 
you and I would like for you to assume that a man, 41 years of age, six 
feet tall, weighing 185 pounds, was employed as a mailer at a printing 
shop; and that he was suffering from a pre-existing condition of angina — 
this hypothetical ~— you can also use your own opinion, your own judg- 
ment based on your own examination — the pre-existing condition of 
angina according to a diagnosis on April 4, 1959, which I believe is what 
you have already said, and in his history he stated that he was suffering 
pains coming from his work at midnight; and I would like for you to 
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assume further that he had a 10 per cent permanent partial disability 
of his right hand from an accident on December 10, 1958, when he was em- 
ployed in the same capacity and after which he resumed the same position 
as a mailer and performed the same duties which he had performed previ- 
ously. And that he complained continuously after midnight and as late as 
August, 1959, that he was handicapped in lifting heavy bags of magazines 
and felt tired after working all day long; that on a Sunday morning, on or 
about August 31, he was working overtime, having completed his regular 
work on the Friday ending August 29, was on his second day of overtime 
working and that on August 31, he had been bundling magazines and drag- 
ging bags weighing approximately 80 pounds; and he would drag these bags 
to a loading platform where they were stacked, he would drag these bags 
over to a loading platform; that immediately after handling these bags and 
while taking magazines from a machine he started complaining of dis- 
comfort and requested a co-worker to stop the machine; at that time he 
gasped for air, he appeared exhausted, collapsed on the floor; assume 
further that an ambulance rushed him to a hospital and he was pronounced 
dead shortly after arrival. And thereafter his death was attributed to 
acute congestive heart failure; and assuming, Doctor, you have also seen 
this, that an autopsy was performed and this revealed that the heart was 
enlarged and degenerated, the coronaries were atherosclerotic — how do 

you pronounce that word" A. Atherosclerotic — 

Q. (continuing) — and the cause of death was acute congestive heart 
failure. Doctor, do you have an opinion as to whether this person's death 
was related to the work on that day? A. Ido. 

Q. Doctor, what is your opinion? A. I feel that his previous heart 
indications were related to his death. | 

Q. And, Doctor, what — the type of work he was doing, was that 


related to his death? 
* * * * * 


THE WITNESS: I feel that there was a definite relationship and 
that the work effort involved undoubtedly brought on his death. 
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BY MR, OVERTON: 

Q. And how would you describe his work effort, Doctor? A. Lift- 
ing and pulling undoubtedly put a strain on his heart. 

Q. And how would you describe the type of work which I have de- 
scribed here as being? A. Moderately strenuous. 

Q. Doctor, a further question here. Does strain have any effect on 
a diseased heart? A. In precipitating death, yes. 

* * * * 
CROSS-EXAMINATION 
BY MR. MURRAY: 

Q. Doctor, if, assuming the decedent had been performing other 
manual work, could that have brought about his death just to the same 
degree that his work could have? A. Yes. 

Q. For instance, if he were moving, lifting and pulling furniture, 
things of that nature, could that have caused his death? A. You mean at 
home? 

Q. Yes. A. Yes. 

Q. If he had been mowing the lawn, could that have caused his death? 
A. Yes. 

* * * 
REDIRECT EXAMINATION 
BY MR. OVERTON: 

Q. Doctor, your opinion was based upon the circumstances of this 
particular case and relative to — A. This is correct. The fact that he 
died immediately after an exertion at work. 


* * * * 


BY THE DEPUTY COMMISSIONER: 


* * * * * 


Q. * * * Now, I believe you testified in answer to one of Mr. Over- 


ton's questions that you felt that his death was related to his work because 
he died within a few minutes after the alleged exertion; is that correct? 
A. Yes, sir. 
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Q: Suppose, Doctor, my record would show that Mr. Hancock was 
performing work at the time of this alleged incident which was normal 
in his activities as a mailer? Would that have any effect on your opinion? 
A. Apparently these duties as a mailer include heavy lifting. 

Q. Let's assume for the record that there would be evidence in 
this hearing that the work Mr. Hancock was performing was the normal 
work he performed every day as a mailer? A. You mean would I change 
my opinion? | 

Q. I'm not asking you about whether you would change your opinion. 
Would that affect your opinion? A. No. His work apparently involved 
heavy lifting — correct? 

* * * * * 

Q. You still maintain that it would be due to his work even though 
the work he was doing was the normal work he did in his occupation as a 
mailer for two months, three months, or a year? A. Yes, I would feel 

that his initiating cause of his acute death was the lifting. 

Q. Even though he had done this lifting of the same weight, of the 


game severity or moderate severity for days or weeks or months prior 
to this death? A. Yes. 


Q. Dr. Porter, are you very certain that Mr. Hancock died from 
congestive heart failure? A. According to the record I believe he did. 
Q. Is it your opinion that the cause of death was the aggravation of 
a pre-existing cardiac deficiency related to his work? A. Yes, I would 
agree with that. | 
* * 
BY MR, OVERTON: 
Q. Doctor, I just have one further question. The fact this man was 
working overtime and the fact that he was performing a job with the 
10 per cent disability of his right hand, and that this work required lifting 
of these, dragging of these 80- pound bags, would you consider those type 
of duties as a contributing factor to his death? 
THE DEPUTY COMMISSIONER: Let's go off the record for just a 


moment. 
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(Discussion off the record.) 

THE DEPUTY COMMISSIONER: On the record. Following an off- 
the-record discussion the parties have stipulated that the Bureau's file 
number 960-238 be received and be marked Joint Exhibit No. 3 by 
reference. 

(The document in question was received in evidence, by 
reference, and was marked Joint Exhibit No. 3, and was 
retained in the office of the Deputy Commissioner.) 

THE DEPUTY COMMISSIONER: Doctor, I wish you would look at 
this file, the Bureau's File 960-238, and there are medical reports con- 
cerning any alleged impairment and the extent thereof of this decedent's 
injured member. 

(Handing document to the witness.) 

THE DEPUTY COMMISSIONER: You may say whatever you want in 
reference to his question, Doctor. Do you have his question in mind? 

THE WITNESS: Yes. I believe that Mr. Hancock's prior injury and 

permanent disability to ten per cent degree were related — 

THE DEPUTY COMMISSIONER: Of his right hand. 

THE WITNESS: — of his right hand, were related to his final epi- 
sode, mainly in that it involved his right hand, he was right-handed, his 
job involved lifting, undoubtedly more effort was required in this lifting. 

BY MR. OVERTON: 

Q. Doctor, had this man not been working overtime and had been — 
here he had been working two days overtime, and had he been at home 
sitting down, not working, do you think there's a probability that on this 
night this attack would not have occurred? A. I think this is probable 
that this attack might not have occurred. 

* * * * 
BY THE DEPUTY COMMISSIONER: 

Q. Doctor, is it still your opinion that Mr. Hancock's death was 

due to the work incorporated in the hypothetical question propounded 


to you by Mr. Overton even though at the time of his death he was per- 


forming his usual work? A. Yes. 
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Q. I believe the hypothetical question posed to you by Mr. Overton 
contained some reference of the bundles weighing approximately 80 to 90 
pounds? A. Yes. : 

Q. Suppose those hypothetical question would show that the bundles 
did not weigh more than 4 pounds, would that play any part in your opinion 
as to whether or not a man who was performing his usual’ work of his 
occupation, who did nothing unusual, nothing strenuous, would die of con- 
gestive heart failure because of some work he was performing which 
customarily he performed; do you still feel there would be a relation? 

A. I believe I would still feel there is a relation. : 

Q. Could you give me the medical mechanics whereby you would 
arrive at that decision, Doctor, since you are not a cardiologist? A. I 
am a general practitioner, I was allowed to testify as an expert in this 
case. 

Q. Proceed. Tell me the medical mechanics whereby you arrived 
at that decision? A. Yes. Angina involves a diminished blood supply to 

the heart muscle, diminished nourishment to the heart muscle. The 
final demise can be related to an exertion which demands more nourish- 
ment than the coronaries can supply. People with angina have been known 
to die having a bowel movement or engaging in relatively minor exertion 
at the time. In these cases the death usually occurs rather quickly. If 
you stretch the point and make it a matter of many hours later, then it 
would be debatable. 

Another thing I should interject here, there is much controversy 
among the best doctors as to whether heavy work in itself can aggravate 


a basic heart condition. This is not my point. 


My point is that exertion itself can precipitate an acute lack of 


nourishment to the heart muscle and fairly immediate death even without 
myocardial infarction as it takes a number of hours for evidence of myo- 
cardial infarction to develop and to be found on autopsy. 

Q. Did you have the hour when Mr. Hancock, the decedent, collapsed 
and when he died? A. Yes. I don't remember the exact hour, it was 


toward the end of his work. 
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Q. When did he collapse, do you know? A. I don't know the exact 
time but I understand that he died very shortly, within half an hour or so 
after his collapse. I don't think the exact hour is quite so pertinent as 

the time interval between the exertion and his death which as I 
understand was shortly. 

* * * * 
[DR.] JAMES C. MANDES 
was called as a witness for and on behalf of the claimant and, having been 
then and there duly sworn by the Deputy Commissioner, assumed the wit- 
ness stand and, upon examination, testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. OVERTON: 
* * * * * 
THE DEPUTY COMMISSIONER: What is your specialty? 
THE WITNESS: Internal medicine. 
BY MR, OVERTON: 

Q. Doctor, what other specialty do you have? A. Well, the only 
other sub-specialty really would be cardiology. 

Q. Does a large part of your practice consist of the treatment of 
cases involving the heart? A. I would suspect a good percentage, I can't 
tell you the figures. 

* * * * * 

Q. And did you know Lewis L. Hancock, the decedent in this case? 
A. No. 

Q. Have you had an opportunity to review the death certificate and 
the autopsy report involving Mr. Hancock, the decedent? A. I had an 
opportunity which was some time ago. 

x* * * * *x 
Q. And you have reviewed the death certificate, you reviewed the 


autopsy report, and this claim which was shown you which Mr. Hancock 


suffered the disability of his right hand, ten per cent permanent partial 
disability? A. Yes. 
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Q. Now, I want to ask you a hypothetical question in which you will 
assume certain facts. 

Assuming that a man 41 years of age, six feet tall, hetghing about 
185 pounds, was employed as a mailer at a printing shop; and that he was 
suffering from a pre-existing condition of angina according to a diagnosis 
on April 4, 1959, at which time he stated he was suffering pains coming 
from work at midnight and that these pains lasted from several minutes 
to several hours; assuming that he had a ten per cent permanent partial 
disability of the right hand; furthermore, that he was right-handed; he 
suffered this disability from an accident December 10, 1958, when he 
was employed in the same capacity, in the same work which he was re- 
quired to resume after his accident on December 10, 1958; and assuming 
that after this accident of December 10, 1958, he complained continuously 
after the accident and as late as August, 1959, at which time he stated 
that he was handicapped in lifting heavy bags of magazines and felt tired 
after working all day long; that on Sunday morning, August 31, 1959, he 
was working overtime having completed the regular work on August 29, 

and was on his second day of overtime work; that on August 31, 
1959, he had been bundling magazines 40 pounds each, placing these in a 
bag and dragging the total bags which weighed about 80 pounds to a load- 
ing platform and that immediately after hauling these bags and taking 
magazines — and he was taking magazines from a machine, at that time 
he started complaining of discomfort and requested a co-worker to stop 
the machine which was feeding the magazines, and he gasped for air, he 
appeared exhausted and he collapsed on the floor; and that an ambulance 
rushed him to a hospital and he was pronounced dead shortly thereafter 
and his death was attributed on the death certificate to acute congestive 
heart failure; and assuming further that an autopsy performed revealed 


that the heart was enlarged and degenerated, the coronaries were 


atherosclerotic and the cause of death was attributed to acute congestive 


heart failure. 
Doctor, do you have an opinion as to whether this person's death 
was related to his work on that date? A. Would you be kind enough 


just to review those dates? You gave me about three or four of them. 
Q. Yes, sir. Well, I think the chief dates were December 10, 1958, 
at that time he had — excuse me, December 10, 1958, he had sustained a 
partial permanent disability of his right hand. A. Right. 


Q. Now, on April 4, he went to a doctor and his condition was 


diagnosed as angina pectoris. 
THE DEPUTY COMMISSIONER: April 4, 1959? 
BY MR. OVERTON: 

Q. 1959, yes, sir. And then on August 31, that's the other pertinent 
date, he died on that date. A. But he had been working two straight nights 
overtime? 

Q. Yes, sir, he had completed a 37-1/2 hour week and he had worked 
the following Saturday, then he worked the following Sunday. He had worked 
eight hours each shift and possibly there was a little more overtime. 

A, And what time did he collapse? 

Q. He collapsed approximately at two o'clock Sunday morning on the 
job. A. Two a.m.? 

Q. Two a.m. Sunday. A. And how long had he been working at that 
time? 

Q. He had been working eight hours and he was working four hours 
longer over the regular eight-hour overtime, he was completing an addi- 
tional four hours at that time. A. And your question is do I think whether 

his work was related to his — 

Q. Whether his death was related to his work at that particular 
time? That date. A. I think so. 

* * * * * 

Q. Actually did you have an opinion as to whether the person's 
death was related to his work on that date? A. Yes, I think it was 
related to his work on that day. 

Q. Doctor, what is your opinion? What is your opinion as to the 
relationship to his work and death on that date? 

THE DEPUTY COMMISSIONER: He has already testified, I believe, 
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haven't you, Doctor, that you thought it was related to his work? 
THE WITNESS: Yes, sir. | 
BY MR. OVERTON: 

Q. What is your opinion based on, Doctor? A. Well, the opinion 
is based on past history of angina followed by a period of excessive exer- 
tion and possibly overwork in the usual sense that we use this term, fol- 
lowed by collapse and death which follow in sequence the way one would 
expect a person who had underlying coronary artery disease and angina 
pectoris to succumb when the time arrives that he is to succomb. In other 
words, I feel that his death was not an unusual circumstance in the light of 

the knowledge that we have that he had underlying heart disease and 
with the type of excessive work that he was doing. | 

Q. Doctor, does strain have any effect on a diseased heart? A. It 
is my opinion that strain has a great deal of effect on a diseased heart. 

* * * * ' * 
CROSS-EXAMINATION : 

BY MR. MURRAY: 

* * * * * 

Q. Doctor, do you know or is it known in the medical field the exact 
mechanism of an arterial sclerosis? In other words, the exact cause of 
the type of heart attack that the decedent had in this case? A. Well — 

Q. Do you know the exact cause? A. No. Not only is the cause 
unknown but the underlying mechanisms are essentially ‘unknown. 

* * * * ; * 


BY THE DEPUTY COMMISSIONER: 


* * * * * 


Q. Let's assume, Doctor, that my record will hold some evidence 


that Mr. Hancock was a mailer employed by a printing firm and that he 
worked for some time doing a job of tying and wrapping bundles; that 

over a period of time he performed his usual duty with alacrity and with 
no impediment, that usually the bundles weighed approximately 40 pounds, 
that on the night of this death, August 30, 1959, he performed his usual 
tour of duty, that he then went on an added period of employment consisting 
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of a few hours, more than a few hours overtime, that during this period 

of overtime duty he performed the same work he did prior to the 
inception of the overtime work, that there was nothing unusual in the work 
he performed, that the bundles may have weighed 40 pounds or there- 
abouts, and that at the time of this collapse there was no unusual effort, 
no unusual exertion, there was no complaint of any pain, substernal or 
otherwise, there was no complaint of difficulty in breathing, no complaint 
of any pain in the chest, either subsequent to the end of the eight-hour 
regular duty or prior to the inception or during the progress of the over- 
time period. 

As a specialist in internal medicine, assuming that my record holds 
those facts, it's a hypothetical question, would you say that Mr. Hancock's 
death was the result of a progression of either an atherosclerosis or 
arteriosclerosis without any intervening causation? You are here as a 
specialist in internal medicine, I just want you to give me your best 
opinion. A. The question is the progression of the atherosclerosis 
causing acute congestive heart failure. 


Q. Would the natural progression of that disease be the cause of 


his death without any intervening causation, assuming the facts I gave you 


are part of my record? A. I would have to answer. yes, with the qualifi- 
cation that the atheroscleriosis, per se, may produce, as you well know, 
other conditions of the heart which may then produce acute conges- 
tive heart failure, all of which may happen so suddenly that the inter- 
mediary conditions which are produced are completely overlooked or are 
impossible to tell. 
Now, without these intermediary conditions having been developed 
I still think that the answer would be yeson the basis of a pure and simple 
atherosclerosis heart condition as we call it, however, it is quite unusual 
in a man of this age, I would think, for this to happen. 


* * * * 
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RIEDIRECT EXAMINATION 
BY MR. OVERTON: 

Q. Assuming that this man was in the condition and doing the type 
of work he was doing as I described to you, assuming further that he was 
working overtime, would you say if this man had not been on the job at 
that particular time, that he had been employed in a more, sedentary type 


of work, not requiring that type of lifting, and not being on overtime, 


would you say that it is probable that this man's death may not have 
occurred at that time? A. I think it is probable it would not have 


occurred. 


* * * * * 


BY THE DEPUTY COMMISSIONER: 
* * * * * 

Q. ** * I merely am posing this to you in a complete abstract, 
complete — if there is no evidence which I consider, which I am supposed 
to consider under the law, substantial evidence in the record as a whole 
to support a theory that this man engaged in strenuous effort, suppose 
there is no such substantiation evidence in the record which I consider 
to support that tenet, that there was no strenuous effort, would you then 
testify from reading these reports in front of you, and the various parts 

of the hypothetical question given to [you] by Mr. Overton and by 
me, would you then say that Mr. Hancock, I want you to keep in mind that 
there is no evidence of any strenuous or unusual effort at the time of the 
collapse — would you then say that Mr. Hancock's death from acute con- 
gestive heart failure was due to his work? A. If there was no evidence 
of excessive work or strenuous work I would say, no. 

* x * * 
ROBERT GEORGE AMOS 
was called as a witness for and on behalf of the claimants and, having 
been then and there duly sworn by the Deputy Commissioner, assumed 
the witness stand, and upon examination, testified as follows: 


* * * * : * 
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DIRECT EXAMINATION 
BY MR. OVERTON: 
. Are you employed by the Merkle Press, Mr. Amos? A. Yes. 
. And how long have you been employed by the Merkle Press? 
. Six years. 
. Six years? A. Yes. 
. And did you know Mr. Lewis L. Hancock who is now deceased? 


* * * * * 


Q. And will you tell us the type of work that you and Mr. Hancock 
were performing? Were you working in the same room with Mr. Hancock? 
A. Yes, sir. 

Q. And what type of work were you gentlemen performing? What 
did it require you to do? Can you describe and tell us a little something 
about the type of work you were doing? A. Well, it is hard — we just — 

we run an addresser type machine and it was sorting the cities out 
in the mail and everything. 

Q. Sorting out magazines? A. Sorting out magazines for the cities 
and zones. 

Q. These were to be mailed to various cities throughout the country? 
A. That is right. 

Q. Can you describe your duties a little more in detail? Can you 
tell me the approximate size of a bundle of magazines? A, Well, we have 
a man to be working on a bundle, he would be on what we term as squares, 
he will be tying 35-40 pound. 

@. As much as 40 pounds? A. Right. And you have got an 80- 
pound limit on the mail bags. 

Q. When you say an 80 pound limit on the mail bag, how does that 
enter into this operation, assuming you have a 35 to 40 pound bag, how 
does the 80 pound mail bag come in this operation? A. Say, you run 
Washington, D. C., and it comes off in alphabetical order. Of course, that 
would all go to one post office, right. So, the man scoops up, say, four 


lifts, equivalent to about 35 or 40 pounds, the man on the squares 
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will tie that and put it in the bag, and put two of them in there. 
Q. Put two, each weighing 40 pounds? A. Maybe a city, more or 


less. 


Q. What is done with that bag after it is put in there? Now, you 


have put it in the bag, what do you do with the mail bag? A. You tag it 
and drag it over to the wall by the porter. 

Q. How many feet would you say this 80-pound bag is dragged? 

A, About 25. 

Q. And what is done with it at tha stage, what is done with the bag 
then? A. You just drop it there. We have porters to put them on the skids 
and truck them on out. 

Q. Now, did Mr. Hancock perform these duties you have now de- 
scribed to us? Did he perform each one of these duties? A. The majority 
of time we have five men on the machine, he would wrap clubs and tie 
squares, and take off the machine and feed it. It would be about five places 
and we would swing around every 30 minutes. 

THE DEPUTY COMMISSIONER: Did you watch him do these things? 

THE WITNESS: Watch him? Yes, sir, we work there five men in 
a group and you swing around, every 30 minutes we change the position. 

THE DEPUTY COMMISSIONER: Did you work with him all the time 
in that group? 

THE WITNESS: That night. 

THE DEPUTY COMMISSIONER: August 30, 1959?: 

THE WITNESS: Yes, sir. 

* * * * * 

THE DEPUTY COMMISSIONER: Now, tell me very minutely what 
you saw Mr. Hancock do when he came there in your group or was in your 
group when you came to work at 12:00 o'clock midnight of August 30, 

1959? What did you see him do until he died? Were you there when he 
collapsed? 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: All right, now you te]l me exactly 


and take your time and tell it to me in your own words. : 
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THE WITNESS: Well, as far as I can recall, when we started up at 
59 midnight, we had quite a bit of small stuff that had to be cleaned up, 

you know, so we — 

THE DEPUTY COMMISSIONER: What do you mean "small stuff''? 

THE WITNESS: Clubs, small cities. 

THE DEPUTY COMMISSIONER: What is a club? 

THE WITNESS: Three or four magazines. 

THE DEPUTY COMMISSIONER: How much would they weigh? 

THE WITNESS: Well, they weigh — they don't weigh a pound or two 
pounds a piece, but you throw them until you get about 80 pounds in a bag. 

THE DEPUTY COMMISSIONER: Was Mr. Hancock doing this work? 

THE WITNESS: Yes. We all before we start the machine we cleaned 
up everything that was left from the previous shift, see. 

THE DEPUTY COMMISSIONER: How long did this take before you 
went on the machine? 

THE WITNESS: About an hour and a half, I would say. 

THE DEPUTY COMMISSIONER: Where were these magazines that 
you put into a little club of three or four each? 

THE WITNESS: Stacked on a wrapping table. 

THE DEPUTY COMMISSIONER: For an hour and a half after you 

came to work at midnight what did you see Mr. Hancock do? 

THE WITNESS: Well, we was all in the process of wrapping that up 
as far as I can recall. 

THE DEPUTY COMMISSIONER: Wrapping these little magazines? 

THE WITNESS: Right. 

THE DEPUTY COMMISSIONER: Into three or four magazines each? 

THE WITNESS: That is right. 

THE DEPUTY COMMISSIONER: Of about a pound or two, you say? 

THE WITNESS: That is right. 

THE DEPUTY COMMISSIONER: And you saw Mr. Hancock do this 
for an hour and a half? 


THE WITNESS: As far as I can recall, everybody was doing it until 


we got it all cleaned up. 
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THE DEPUTY COMMISSIONER: And that is all he was doing for 
an hour and a half? ’ 

THE WITNESS: Until we started up the machine. 

* * * * 1k 

THE DEPUTY COMMISSIONER: What was Mr. Hancock doing at 
the machine, if you observed him doing anything? 

THE WITNESS: At the time? 

THE DEPUTY COMMISSIONER: Yes, sir. 

THE WITNESS: He was taking off the machine. 

THE DEPUTY COMMISSIONER: What do you mean? 

THE WITNESS: It comes through the machine with markings on it, 
address, sort them out. 

THE DEPUTY COMMISSIONER: Magazines? 

THE WITNESS: Magazines come out. 

THE DEPUTY COMMISSIONER: And what was he doing? 

THE WITNESS: Sorting them out as they come through the machine. 
The addressograph machine puts the name on the magazine, sorts them out 
when they come out on a belt. 

THE DEPUTY COMMISSIONER: In other words, they come out on 
a belt and he sorts them out on a belt? 

THE WITNESS: That is right. 


* * * * 1 ok 


THE DEPUTY COMMISSIONER: Just prior to cutting off the machine 


these magazines were coming down the roller and he was taking the maga- 


zines and sorting them out? 

THE WITNESS: He had been on the squares when we first started 
out. 

THE DEPUTY COMMISSIONER: You mean these three magazines? 

THE WITNESS: When the man is on the squares he is tying up the 
big cities. 

THE DEPUTY COMMISSIONER: I thought you — 

THE WITNESS: We was in the process of cleaning up, roughly an 


hour and a half. 
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THE DEPUTY COMMISSIONER: Now, how long did you do this 
other work? Tying up these big squares? 

THE WITNESS: As soon as they start the machine you have to have 
a man at one spot to handle the big cities, you have a man handling the 
small stuff, when it gets too far ahead of you you have to stop and clean 
it all up 

THE DEPUTY COMMISSIONER: Did Mr. Hancock stop the machine 
and clean it up with you? 

THE WITNESS: We did that right from the starting of the shift like 


I said. 
THE DEPUTY COMMISSIONER: Now, if you came to work at 12:00 


o'clock — I'm trying to find the time here, you came to work at 12:00 


o'clock and for approximately an hour or an hour and a half you were 
tying up these little bundles of three magazines weighing one pound 
or two pounds, is that right? 
THE WITNESS: That is right 
THE DEPUTY COMMISSIONER: And Mr. Hancock was doing that, 


THE WITNESS: Everyone was. 

THE DEPUTY COMMISSIONER: Then you went over to the machine? 

THE WITNESS: Then we started the machine. As far as I can re- 
call Mr. Hancock was on the squares, you know — 

THE DEPUTY COMMISSIONER: Describe that to me. 

THE WITNESS: That is when you take the big cities, you know, will 
fill one bag, the other stuff is small. 

THE DEPUTY COMMISSIONER: What did he do? 

THE WITNESS: Tied them up and put them in the bag and dragged 
them over to the wall. 

THE DEPUTY COMMISSIONER: Tell me in your own way so that I 
will understand this, after you finished, Mr. Hancock, these little bundles 
of three magazines each and you went over to the machine, now, tell me 
what he does, what he picked up to make up this bundle? 

THE WITNESS: Well, we will be running, say, something like 
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Washington, D. C., or something like that — 

THE DEPUTY COMMISSIONER: When you say running, you mean 

coming off the roller? 

THE WITNESS: Coming through the machine and putting the address 
on, a man will scoop up a stack abait so tall, weighing about 35 pounds. 

THE DEPUTY COMMISSIONER: Let the record show the witness 
is showing a size of about — | 

THE WITNESS: About 12 inches. Bundles of about 12 inches, he 
would tie two of them and put them in a bag. 

THE DEPUTY COMMISSIONER: How much would that weigh? 

THE WITNESS: 35 or 40 pounds. 

THE DEPUTY COMMISSIONER: Both of them? 

THE WITNESS: No, each one. 

THE DEPUTY COMMISSIONER: Each bundle would weigh 35 or 
40 pounds? 

THE WITNESS: You can't go over 80 pounds in a mail bag. 

THE DEPUTY COMMISSIONER: And he would tie = of them up? 

THE WITNESS: That is right. 

THE DEPUTY COMMISSIONER: Then where were these tied bundles 
after he tied them? 

THE WITNESS: They have these hooks on the table, drop them in 
the bag. 

THE DEPUTY COMMISSIONER: The bag which was going to be the 
receptable for these magazines were tied on the side of the table on hooks? 

THE WITNESS: That is right, you tie it and lift it over. 

THE DEPUTY COMMISSIONER: And you get these magazines as 
they come down through a roller? 

THE WITNESS: That is right. 

THE DEPUTY COMMISSIONER: And you tie them up. Do you have 
to count them or just weigh them? 

THE WITNESS: The fellow on the belt is scooping them off and slides 
them across the table to you. 

THE DEPUTY COMMISSIONER: Do you tie them with rope or wire? 
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THE WITNESS: Wire. 

THE DEPUTY COMMISSIONER: And the bundle is still on the table? 

THE WITNESS: You lift it off to the table to the tying machine. 

THE DEPUTY COMMISSIONER: And that would weigh about 35 or 
40 pounds? 

THE WITNESS: That is right. 

THE DEPUTY COMMISSIONER: And Mr. Hancock or anybody else, 
and Mr. Hancock in particular, would just carry it over, how far to the 


edge of the table, where you would drop it into the sack, two feet? 


THE WITNESS: Two or three feet. 

THE DEPUTY COMMISSIONER: And just drop it down. 

THE WITNESS: Drop it down. 

THE DEPUTY COMMISSIONER: Drop it down into the sack? 

THE WITNESS: That is right, until it was full and he would drag 
it on out to the platform. 

THE DEPUTY COMMISSIONER: Then he would drag it on out to 
the platform, say, about 25 feet? He would drag it? 

THE WITNESS: That is right. 

THE DEPUTY COMMISSIONER: Did he drag any bags out to the 
platform before he collapsed, do you remember? 

THE WITNESS: I wouldn't want to say. I imagine he would if he 
was on the square — 

THE DEPUTY COMMISSIONER: Did you see him drag any bags 
containing these magazines out to the platform? 

THE WITNESS: I can’t picture him out there, but I don't see how 
he could tie squares without dragging them out there. 

THE DEPUTY COMMISSIONER: I mean, did you actually see him 
do any of these things? Did he drag any bags with these magazines out 
to the platform before he collapsed? 

THE WITNESS: If he was on the tying machine he would have, that 
is right. 

THE DEPUTY COMMISSIONER: Did you see him? 

THE WITNESS: I don’t pay that much attention. Iam working 
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right there with him, if he did I couldn't have missed seeing him. 

THE DEPUTY COMMISSIONER: No, did you see him? 

THE WITNESS: I would say, yes. 

THE DEPUTY COMMISSIONER: Are you positive that you saw him 
drag these bags, how many did you see him drag out to the platform? 

THE WITNESS: It is a process of a half an hour, you drag quite a 
few of them out there. 

THE DEPUTY COMMISSIONER: Can you testify under oath that 
you saw him drag one out to the platform? 

THE WITNESS: I don't see how he would have gotten around it; I 
don't sit and watch every man drag them out. 

THE DEPUTY COMMISSIONER: Well, Mr. Amos, I just want you to 
tell me what you saw. I am here to get all the facts in this claimfor 
death benefits filed by Mrs. Hancock. I want to know — you can take all 
the time you want to try to remember, did you see Mr. Hancock after he 
dropped these ties of magazines which he carried over to the edge of the 
table about two or three feet and dropped it into a sack which was attached 
to the edge of the table by virtue of being hooked onto some hooks. Did 
you see him drag any of these filled stacks which you testified may have 
weighed 75 or 80 pounds, over 25 feet to the platform? Did you actually 

see him drag any? 

THE WITNESS: That has been two years ago. I don't see how he 

could have got around not dragging them out there, I will put it that way, 
it is something that is unavoidable. 

THE DEPUTY COMMISSIONER: But did you see him drag any, I 
want your best recollection. 

THE WITNESS: I would say, no, I couldn't. 

MR. OVERTON: He said to the best of your recollection. 

THE WITNESS: He couldn't avoid it, I would say, yes. 

* * Sd * ! * 
DR. BERNARD J. WALSH 
was called as a witness on behalf of the Respondents and, first having 


been duly sworn, was examined and testified as follows: 


* * * * 


DIRECT EXAMINATION 
BY MR. MURRAY: 
* * * * * 

THE DEPUTY COMMISSIONER: Let the record show that Dr. 
Walsh has appeared before me in many formal hearings and is known to 
me as a specialist in cardiology. All right, Mr. Murray. 

BY MR. MURRAY: 

Q. Dr. Walsh, have you examined the death certificate, the autopsy 

report of a Mr. Lewis Hancock, decedent? A. Yes, I believe I did, 
in September of 1960. 

Q. Did you also examine a report of an examination by a Dr. Bennett 
A. Porter on April 4, 1959? A. Yes, I did. 

Q. Doctor, I would like to ask your opinion, based upon your exami- 
nation of this report and the death certificate and the autopsy report: 
Assuming that a man who is 41 years of age, approximately 6 feet tall 
and weighing 185 pounds, was diagnosed as suffering from coronary 
arteriosclerotic heart disease on April 4 of 1959; assuming that he con- 
tinued to work at his job which was a mailer in a printing shop from that 
date on until his death on August 31, 1959; further assume that on the 
evening in question the decedent was perfor ming his normal duties in the 


mailing shop, that is he was working on a mailing machine doing the 


duties which he normally did throughout this period that he worked on 


this job that involved picking up magazines and carrying them over and 
depositing them in a truck, and also doing other jobs on the machine, 
nothing unusual on the evening in question from his normal duties on the 
job; that at approximately 1:30 on August 31, 1959, that the decedent 
collapsed; that he was taken by ambulance to the hospital; an autopsy was 
subsequently performed which indicated that he had suffered from a con- 
gestive heart failure; assuming those facts, Doctor, can you give an 

opinion as to whether or not his employment on the evening in ques- 
tion had any relationship with his death? 

THE DEPUTY COMMISSIONER: You haven't included in there for 
the doctor's benefit when this man died. He had a collapse at 1:30 in the 


morning; when did he die? 
BY MR. MURRAY: 

Q. That the collapse occurred at 1:30, that he was Eronoanced dead 
upon arrival at a Washington hospital. 

THE DEPUTY COMMISSIONER: When? How long after the collapse? 

MR. MURRAY: I believe approximately a half an hour after his 
collapse he was pronounced dead upon arrival at the Washington hospital. 

Yes, that he collapsed at 1:30 a.m. on August 31, that he was taken 
by ambulance to a Washington hospital and there pronounced dead upon 
arrival at 2:30. Can you give an opinion based on those facts? 

THE WITNESS: Well, it is my opinion as stated in that report, 
based on those same facts, that his death was not related to his work. 


BY MR. MURRAY: 
Q. Would you give the reasons for your statement of that opinion? 


A. Well, first of all, the death certificate was signed as attributing his 

death to acute congestive heart failure. I think it should be recog- 
nized that that is a term that has been used by the coroner's office that 
actually isn't used in the same way that the rest of us use it, and I don't 
think this man died of acute congestive heart failure, of course, because 
you don't die that way of acute congestive failure. You die over hours, 
days, weeks or months. Actually he died, I believe, of so- -called acute 
coronary insufficiency. I think that would be the preferred term, and I 
think will be the term used from now on in the Coroner's Office in such 
instances. 

But he died of an incident, I think, for good reason I say that off the 
record, but actually he died, of course, I think there will be no choice, 
but to believe that he died of an incident of arteriosclerotic heart disease. 

Since his work was not unusual for him that night 'as far as I under- 
stand the facts, since he was lifting off this rack, a continuous moving 
chain of magazines, as I understand it, taking loads of 10 to 12 pounds 
and placing them in a sack or on a table, and that this is something that 
he has done and is certainly long accustomed to doing, I would not con- 
sider that this would be the reason for his death. The work would not be 
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unusual for him, certainly not unduly strenuous, and, of course, a man 


who is known to have, or an individual who is known to have coronary 

scerotic heart disease with active symptoms at least five months 
prior to his death, of course, death we all know can occur at any old time, 
abruptly, in sleep or very often under such circumstances without there 
being any particular event preceding it at all. 

Therefore, under these circumstances I don't believe that these 
events that he was engaged in prior to his death had anything to do with 
his death. 

Q. It could have occurred at home or any time? A. Yes, it is an 
every day experience. 

* * * 
CROSS-EXAMINATION 
BY MR, OVERTON: 

Q. Doctor, all your answers are entirely theoretical, you don't 
have any personal knowledge of this case, do you? It is all based on 
theory, your experience? A. It is based upon the facts that I have been 
given. 

* * * * * 

Q. If the facts were different, if the facts were different you might 
very well have a different conclusion? A, Yes, that is right. 

Q. Now, did you know that this man for a fact, did they tell you that 
this man was working overtime, he had completed two shifts of overtime 
work — A. Yes, Iam aware of that. At least I was aware that he was 
working overtime. 

* * * * * 

Q. If I told you as a matter of fact, this man was lifting bales 
weighing approximately 40 pounds, placing them into a bag, making a total 
weight of approximately 80 pounds, and then he was dragging these bundles 
over to a loading platform about 25 feet away, and I think the doctor should 
have the advantage of reading over this report, this man was also suffering 

from a 10 percent disability of the right hand. He had fractured the 
right hand the preceding December of '58. Did you see that, sir? 
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A. Yes, I saw 10 percent loss of the right hand. 
* * * * 1k 

Q. Doctor, assuming further that this man had a 10 percent dis- 
ability, permanent partial disability of the right hand, he used both hands 
in his work, and he was required, prior to the accident he was perform- 
ing the duties we described, subsequent to the accident he had to perform 
the same duties with this 10 percent limitation he had: In view of these 
additional factors — and this man also, you read Dr. Porter's report, he 
had this pre-existing condition, and in view of these additional factors 
don't you think that it is probable that this man's heart attack could have 
been precipitated by his employment? A. Before I answer that let me ask 
some questions about it. What was he doing immediately before? Was he 
dragging these bags immediately before he had — 

Q. Shortly before, let's assume that to be a fact. A. Shortly, you 
have to define that better, sir. Is that an hour? That is not my under- 
standing. The information I was given is that he had not done anything like 
that for at least 30 minutes before he died. 

Q. Doctor, you are going to have to assume that he was doing this, 
say, five or ten minutes beforehand. 

* * * * : * 

THE WITNESS: If it is shown, if it is a fact that he lifted these 
bundles of 40 pounds each, put them in a sack and dragged that sack 
across the floor some distance, immediately — that is immediately be- 
fore collapsing or within a few minutes of collapsing, I think there would 
be a definite likelihood or probability that what he did and his subsequent 

death were related. 

THE DEPUTY COMMISSIONER: I may add, Dr. Walsh, that Mr. 


Amos testified that immediately prior to the collapse, apparently, Mr. 


Hancock was at the machine, he turned off the machine, and sat up on 
the table of the roller and then collapsed. I wanted you to get that other 
part of his testimony. 

THE WITNESS: Presumably because he was in distress? You 


don't know. 
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MR. OVERTON: Assuming. 

THE DEPUTY COMMISSIONER: Let the doctor think about that. 

THE WITNESS: If he stopped it because he was in distress then, 
of course, what I have stated now on the assumption that it is shown that 


he was lifting 40 pounds, putting them in a sack and dragging it, that 


would, of course, be in support of that probable relationship. 

THE DEPUTY COMMISSIONER: Of what, between what? 

THE WITNESS: Between that act and his collapse and subsequent 
death. 

THE DEPUTY COMMISSIONER: Death from what? 

THE WITNESS: From acute coronary insufficiency, precipitated 
probably by the effort of putting the 40-pound bundles in a sack and drag- 
ging this sack now containing 80 pounds, presumably, across the floor. 


* * * * * 


BY THE DEPUTY COMMISSIONER: 
*x * * * * 

Q. And is it your opinion that the death was due to his work if 
there was strenuous effort? A. That is right; immediately before or 
very close to his collapse. 

Q. If there is evidence in my record that Mr. Hancock was per- 
forming his usual duties, if the evidence in my record shows that he did 
not complain about the working difficulty, he did not request to be taken 
off of this work and to be assigned to light duty, if he did not complain to 
his foreman or to his employer about any difficulty in breathing or any 
pain in his chest, if he did not talk about leaving this work because it was 
too difficult, and if the record shows that he was not subjected to any 
heavy, unusual physical strain immediately prior to 1:30 a.m., on Au- 
gust 31, 1959, what is your opinion as to whether or not the death of 
this man would have been due to his working conditions? A. In my 
opinion, it would be that it was not related to his working conditions. 


* * * * * 


MR, OVERTON: Just one question, Doctor. 


BY MR. OVERTON: 

Q. Assuming a man's condition as we have described it here, this 
pre-existing condition, and these other related matters which I described 
in my hypothetical, could the same type of work be strenuous to that type 
of individual and the same type of work would not be strenuous to another 
individual who does not have a pre-existing condition, does not have a 
limited disability requiring him to work a little harder and is not working 
two consecutive days of overtime, is not pulling bundles of eighty pounds? 
A. Well, if you permit me to answer it by saying this: that I think the 
crucial point here is whether this man was dragging eighty pounds across 
the floor or not. If he was lifting only as was my understanding ten to 12 
pounds, I would not consider that particularly strenuous at all for a man 
particularly accustomed to doing it, but if he was dragging eighty pounds, 
even though he might not be complaining at the time, that still, I think, 
would be moderately strenuous work even for someone who was doing it. 

I think there may well be a relation, I would consider a probable 
relationship between dragging 80 pounds across the floor and one dying 
suddenly of a coronary or arterial heart disease. Dying at least after 


getting the first complaint of the condition that led to the death, I would 


consider that there was probably a relationship. 
* * * * 
ROBERT GEORGE AMOS 
was recalled as a witness for and on behalf of the Claimants and having 
been previously sworn, assumed the witness stand and testified as follows: 
DIRECT EXAMINATION (resumed) 
* * * * * 
THE DEPUTY COMMISSIONER: Is it your testimony, Mr. Amos, 
that Mr. Hancock turned off the machine? 
THE WITNESS: No, sir; he signalled John Troha 5 was running 
the machine. 
BY MR. OVERTON: 
Q. And John turned it off? A. That is right. 
Q. What did you see Mr. Hancock doing just prior to the machine 
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being turned off by the other employee, to the best of your knowl- 
edge and recollection? What work did you see him doing? A. Well, he 
was taking off the belt, which is sorting out the cities. 

Q. How much did each one of those bundles weigh or how much did 
those bundles each weigh? A. You scoop them up off the belt, so they 
would vary. 


Q. How much would you say they each weighed? A. You take a 


lift, build it up from there. I would say — 

Q. I thought you said there was a maximum weight on those? 

A. They must weigh about ten pounds apiece, you scoop them up and 
build them up to about 40. 

Q. Just prior to going on that job what did you see him doing? You 
said that he was working on a square? A. He had been on the squares. 

Q. What is a square now, can you explain that? A. That is where 
you tie your large cities up, stacks of — I mean, we have what we calla 
state bag, small squares, then you have a city bag which would be, you 
know, all one city being tied in 40's, stacks of forty pound bundles. 

Q. And what was done with those forty-pound bundles? A. They 
were tied, put in a bag and drug to the platform. 

Q. How far was the platform? A. About 25 feet. 

Q. Just prior to working on this machine. gathering these smaller 
bundles, what to the best of your knowledge and recollection, what duties 
did you see Mr. Hancock performing at that time? A. At the time — 

Q. Just prior to getting on the machine, going to the machine job? 
When he was working — well, whatever you saw him doing? A. Prior to 
going to the machine, he had been on the squares. 

@. On the squares? You mean by the squares the 40-pound bundles 
each — A. You get small ones and large ones. 

Q. And pulling this 80-pound bag? A. Yes. 

Q. Well, to the best of your recollection, is that what you saw him 
doing to your best recollection and knowledge, just prior to going on the 
machine? A. That is right. 


* * 
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Q. Taking you back to the squares, this job you recall as the squares, 
the big city buildings, how long had he left the square job when he went to 
the machine job just before his collapse, asking that the machine be turned 
off? A. I would say roughly ten or 15 minutes. 

* * * * ae 

Q. And when did you first notice Mr. Hancock's collapse? I think 
we have testified he collapsed? A. Well, John Troha brought it to my 
attention. He was the one who turned off the machine. 

Q. And what did you do at that time? A. We went over there and 
loosened up his clothing, you know; massaged his legs. 

Q. What did he look like and what was he doing at that time, sir? 


A. He was gasping and turning color. 
Q@. And what did he say at that time, if you recall?: A. When I got 


there he did not say anything. 

Q. Now, immediately after his collapse what did anyone in the 
vicinity of Mr. — or thereabouts — say regarding his collapse? What did 
John Troha, the foreman, say? A. He said — he told me to cut the 
machine and as soon as he got his breath he would be all right. 

* * * * * 

Q. What was done after Mr. Hancock left? You related he was 
gasping and so forth. Did you fellows do anything? A. John loosened his 
clothing and massaged him and this fellow in the bindery called the 
ambulance. 

Q. At the time the ambulance came, what was his condition at that 
time? A. He looked pretty bad to me. He was out. 

Q. He was out? What do you mean by "out''? A. He had passed 
out. | 

Q. He was unconscious? A. Unconscious. 

THE DEPUTY COMMISSIONER: When you first went to where Mr. 
Hancock was sitting or lying when he asked Mr. Troha to turn off the 
machine, was Mr. Hancock breathing hard? 

THE WITNESS: Yes, sir. 
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BY MR. OVERTON: 
Q. Do you recall what magazine in particular that you were putting 
out at this time? A. Yes, sir; we were running "Maintenance Away" is 
the name of it. 


Q. What? A. Maintenance Away, it is a railroad magazine. 


Q. Well, do you know to your knowledge whether there was a dead- 


line on this publication? A. Not that I know of. 

Q. Were you working overtime at the time or were you working on 
your regular shift? A. It was our regular shift. 

Q. Had you worked over time the week previous, the weekend 
previous to this? A. I imagine — I cannot recall. 

Q. Do you think you were working overtime as you recall? To the 
best of your recollection? A. To the best of my knowledge I imagine we 
had been. At the time we was working right heavy. 

* * * * 
CROSS-EXAMINATION 
BY MR. MURRAY: 

Q. Mr. Amos, to clear up just what he was doing at the time you 

came on work, as I understand it you worked for about half an hour 
loading these squares into sacks; is that correct? A. That is right. 

Q. And then the decedent, Mr. Hancock, went on the machine; is 
that right? A. That is right. 

Q. And from that time, from a half hour until the time of his pass- 
ing out, which was approximately an hour and a half, he was working on 
the mailing machine; is that correct? A. Yes. He went from the squares — 
he had only been on the mailing machine no more than 15 minutes. 

Q. Where did he come from? A. He came from the squares. 

Q. How long had you been on the job at the time that he passed out? 
A. I started at 12:00, that is when our shift started. 

Q. So you were with him from 12:00 until 1:30? A. Whatever time 
it was it happened I was there with him. 

Q. And you say that he was loading these squares for an hour? 

A. No. 
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Q. How long was it, then? A. He would not be on there no more 
than half an hour. 
Q. He was on the square, then, when you came on, is that correct? 


From the time you came on for a half an hour he was on the square; is 


that right? A. He would be until a half hour was up and then he went on 


the machine. 

Q. So he actually was on the machine for an hour of the time he 
passed out? A. No, he had only been on there for 15 minutes. We have 
three men on the floor and two men running the machine. 

Q. What was he doing on the floor? A. He would be on the squares 
for a half an hour. 

Q. In other words, he was wrapping from the end of the half hour 
until the time he went on the machine; is that correct? A. Like I said 
before, this particular job stacks up, there is an awful lot of small stuff 
on it, so the machine was down, we had all wrapped it up, when we started 
back from the start again, he took the squares, which is right next to the 
machine, then 30 minutes from then he would have gone on the belt and 
he was on the belt about 15 minutes when it happened. 

Q. Well — 

THE DEPUTY COMMISSIONER: On the belt, that is where he 
gathered these magazines and put them in a bundle? 

THE WITNESS: He stacked them up and boy on the squares ties 

them and puts them in the bag. You tie them then you move them 
around here. 

THE DEPUTY COMMISSIONER: But immediately preceding his 
collapse he was taking these magazines off this roller and stacking them 
and someone else tied them? 

THE WITNESS: The man in the squares part tied them. 

THE DEPUTY COMMISSIONER: When he collapsed was he gather- 
ing these magazines off the belt? 

THE WITNESS: Yes. 

BY MR. MURRAY: 
Q. How long before he went on the sorting machine, how long before 
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that was he doing what you would consider heavy work? In other words, 
lifting anything of any size? A. No more than ten or 15 minutes. AsI 
say, that is all the longer he had been on the machine, previous to going 
on the belt he was on the squares. 

* * * * * 

Q. Were there any complaints that the machine was running too 
fast? Was the machine doing anything unusual on the evening in question? 
A. No. 

Q. It was the normal operating? A. Normal operation. 

Q. There was nothing unusual about the way that you or anyone else 
in the crew was working that night? A. No. 

* * * * 
REDIRECT EXAMINATION 
BY MR. OVERTON: 

Q. I would like to clarify one or two things here. You just testified 
previously that these squares weighed approximately 35 to 40 pounds? 

A. That is right. 

Q. Forty pounds a maximum. Here you said 30 pounds, 35. Now, 
it is your testimony that these were 35 to 40 pounds at this time? A. 35 
to 40. Like I say, it is all roughly, because the Post Office has the 
restriction on it. 

Q. All right. Now, there is one other statement here I would like 
to ask you about. I think you testified a little while ago that you put these 
two bundles in a bag they might weigh as much as 80 pounds and the bag 
is dragged — you said approximately — 12 feet. A little while ago I think 
you said it was approximately 35 feet; is that correct? A. Itis 25. 

* * * * * 
PHILIP H. DAVIS 
was called as a witness for the employer and having been there and then 


duly sworn by the Deputy Commissioner, assumed the witness stand and, 


upon examination, testified as follows: 


* * * 
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DIRECT EXAMINATION 


BY MR. MURRAY: 
Q. Mr. Davis, could you give your occupation and your employer? 


A, lama mailer at Merkle Press and I have charge of the second shift. 

Q. During what period of time does the second shift work at 
Merkle Press? A. Four to 12. 3 

* * * * * 

Q. Did you see the decedent, Mr. Hancock on that night? A. Yes. 

Q. How did he appear to you that night? Did you talk to him and 
observe him in any way? A. I did not notice any special thing. 

* * * * * 

THE DEPUTY COMMISSIONER: Did he work in your section from 
four to midnight? 

THE WITNESS: Yes, as well as I remember. 

THE DEPUTY COMMISSIONER: Sunday, August 30, 1959? 

THE WITNESS: Yes. | 

THE DEPUTY COMMISSIONER: Answer Yes or No. 

THE WITNESS: Yes. 

BY MR. MURRAY: 

Q. You were ordinarily his foreman; is that correct? A. Yes. 

Q. Did Mr. Hancock ever complain to you about having a heart con- 
dition that he had been working too hard? A. Well, yes, I knew that he 
had a condition. 

Q. Did he say that it was because of the work that he was doing, 
did he ever express that to you? A. Well, there was times that he would 
ask to go on lighter work. | 

* * * * } * 

THE DEPUTY COMMISSIONER: I want to give you the benefit of 
this testimony in my record. Mrs. Hancock just testified that she believes 

her husband worked for Merkle Press, Inc., where he died on Au- 
gust 31, 1959, for about one year. Would that be correct? 

THE WITNESS: I imagine so, yes, sir. 
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THE DEPUTY COMMISSIONER: Had you known Mr. Hancock for 
that period of time? 

THE WITNESS: Since he had been working there, yes, sir. 

THE DEPUTY COMMISSIONER: Had he worked in your unit for that 
period, the regular shift, four to 12 midnight? 

THE WITNESS: Yes, when he started working there, why I believe 
he worked day work for a short period of time. 

* * * * * 

THE DEPUTY COMMISSIONER: You answered Mr. Murray's query 
that Mr. Hancock had complained to you about his heart; is that right? 
Or having difficulty with his heart? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: And that he — is it your testimony 
that he requested lighter work? 

THE WITNESS: I would say Yes. 

* * * * * 

THE WITNESS: Well, as I remember there were times that he was 
doing lighter work, especially if he was not, say, feeling good or some- 
thing, why, he would do lighter work, that is all I know. I did not remem- 
ber all of that. 

THE DEPUTY COMMISSIONER: Did one or any of those occasions 
arise before August 31, 1959? 

THE WITNESS: I would say Yes. 

* * * 
BY MR, MURRAY: 

Q. I am speaking in general of the period approximately August of 
1958 to August of 1959. Was it common during that period for workers to 
work overtime? A. Yes, I would say so. 

Q. Was it a voluntary thing? A. Yes, strictly voluntary. 

Q. Was there any requirement from the company that they do? 

A. No. 


Q. Was it possible to get replacements from the union in case they 


did not want to even — A. The way it was if they did not want it they 
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just said so, that was all and that was it. 

Q. As far as you know, was there any stigma attached to not work- 
ing overtime? A. Not that I know of. 

Q. The work was there and somebody was going to ‘do it if you were 
not there? A. Yes. 

* * * * 
CROSS EXAMINATION 
BY MR. OVERTON: 

Q. I just have a few questions here. Did you testify that Mr. Han- 
cock complained to you that the work was too hard? A. Yes, as well as 
I remember. 

Q. You said you knew he had a heart condition, is that right? 

A. Yes. 

Q. Was your answer yes or no? A. Yes. 

Q. And he had asked you because of this condition to go on light 
work, is that right? A. Yes. 

Q. And would you permit him to go on lighter work when he would 
make this request, he would come to you and say, I would like to go on 
lighter work? A. That is right. 

Q. In other words, you kind of favored him because you knew of his 


condition? A. Yes, that would be correct. 


* * * * * 


THE DEPUTY COMMISSIONER: Mr. Davis, tell me in your own 


words, speak up so that the reporter can get all your statement — what 


were Mr. Hancock's duties while he worked for you? 

THE WITNESS: Well, that I guess would be a little lengthy — 

THE DEPUTY COMMISSIONER: That is why I am here, you go 
ahead. 

THE WITNESS: It is called a job shop, itis a mailing operation, 

and, of course, we send out the magazines, so in the mailing we put 
the addresses on them and wrap them and send them out, put them in mail 
bags. We have any number of different jobs, one job might be a little bit 
different from the other as far as the bundles were concerned; I mean, 
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you had your singles on up to your big bundles. 

THE DEPUTY COMMISSIONER: What were Mr. Hancock's duties? 

THE WITNESS: Well — 

THE DEPUTY COMMISSIONER: Assigned by you, you are the 
foreman. 

THE WITNESS: Everyone does the same duty, they swing around 
every half hour and they do every operation that there is to be done. 

THE DEPUTY COMMISSIONER: All right. Now, you go ahead and 
tell me in your own words what every operation Mr. Hancock did while 
he was under your supervision? 

THE WITNESS: All right. Well, I start from, say, you are wrapping 
for half an hour. You might be wrapping — 

THE DEPUTY COMMISSIONER: What did he wrap? 

THE WITNESS: The magazines — your small club bundles which- 
ever — 

THE DEPUTY COMMISSIONER: How much do your club bundles 

weigh? 

THE WITNESS: Anywheres from two books on up to what you can 
roll, let's say ten books or something like that. 

THE DEPUTY COMMISSIONER: How much would that weigh? 

THE WITNESS: It depends on the magazine, a 32-page magazine 
might weigh less than a quarter of a pound, it depends on what paper it 
was on; if it was on lighter paper or not. 

THE DEPUTY COMMISSIONER: What would be the average weight 
of these bundles? 

THE WITNESS: Well, the bundles regardless of the number of 
magazines, the bundles were always relatively the same. If it was a 
large city, why, we only put two bundles into a bag and 80 pounds, the 
most that can go into a bag unless they send it back. 

THE DEPUTY COMMISSIONER: And Mr. Hancock was assigned by 


you as his foreman to do this first initial step in this operation of tying 


bundles and putting the bundles into a sack, is that right? 
THE WITNESS: That was one of the operations. 
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THE DEPUTY COMMISSIONER: Now, what other operation did he 


THE WITNESS: As I say, he wrapped these small bundles — 

THE DEPUTY COMMISSIONER: How much did they weigh? 

THE WITNESS: Maybe a half a pound or something like that. 

THE DEPUTY COMMISSIONER: For how long did he wrap these 
small bundles? 

THE WITNESS: Half an hour. 

THE DEPUTY COMMISSIONER: All right, then what else did he do? 

THE WITNESS: Then he would take maybe the larger ones which 
would go into squares or actually if it was a big magazine, why, we would 
have one man writing the tags and putting them in the bags and throwing 
the bag out and then one man tying up. 

THE DEPUTY COMMISSIONER: How much would these bundles 
weigh? 

THE WITNESS: Any amount, I mean anywheres up from, say, five 
pounds on up to maybe 20 pounds, not more than 40 pounds. 

THE DEPUTY COMMISSIONER: What else would he do? 

THE WITNESS: Well, then he would take off the — he would tie the 
bundles, then he would take off the conveyor, the belt, that would be 
sorting — 

THE DEPUTY COMMISSIONER: How long would he do that? 

THE WITNESS: Half an hour. 

THE DEPUTY COMMISSIONER: All right, proceed. 

THE WITNESS: And then he would feed the books into the machine 
for half an hour. That would be — 

THE DEPUTY COMMISSIONER: What kind of books? 

THE WITNESS: Whatever job we were working on, the journals 
would go through one end of the machine to have the address affixed to them. 

THE DEPUTY COMMISSIONER: Where would he get the magazines, 
from a table, from the floor, would he have to stoop down to get the maga- 
zines or the book? 

THE WITNESS: At times, yes. 
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THE DEPUTY COMMISSIONER: You have to stoop down? 

THE WITNESS: At times, sometimes we would have them on tables. 

THE DEPUTY COMMISSIONER: How long would that operation last? 

THE WITNESS: Half an hour. 

THE DEPUTY COMMISSIONER: Each operation was a half an hour? 

THE WITNESS: That is right. 

THE DEPUTY COMMISSIONER: What would he do after he com- 
pleted that assignment? 

THE WITNESS: Then he would go back on the small wrap. 

THE DEPUTY COMMISSIONER: Now, out of the entire eight hours, 
let's assume — I believe there is testimony here that he may have worked 
37-1/2 hours a week, the regular tour of duty; out of that 37-1/2 hours 
plus 24, perhaps, overtime hours, how many hours out of that total amount 
of about 61-1/2 hours a week would he be engaged in tying up these bundles 


which weighed 35 to 40 pounds. 
THE WITNESS: Well, I would just strictly have to guess at that, be- 


cause sometimes it just depends on the job whether we even have any that 
big or not, see. It is strictly the job that you are working on. You might 
go for a whole night or maybe two nights and wouldn't have anything that 
big. 

* * * * * 

THE DEPUTY COMMISSIONER: Mr. Davis, during this period 
reflected in claimants’ Exhibit No. 1, August 1, 1959, to the time of Mr. 
Hancock's death on August 31, 1959, did you assign Mr. Hancock to drag 
bags of mail off of the sides of tables weighing approximately 80 pounds, 
25 feet to the platform? 

THE WITNESS: Well, actually it's no assigning to it, the men — 

THE DEPUTY COMMISSIONER: Is he supposed to do that type of 
work? 

THE WITNESS: I suppose he would if he would have wanted to do it. 

THE DEPUTY COMMISSIONER: That was part of his job? 

THE WITNESS: Yes, I would say it was part of his job. 

THE DEPUTY COMMISSIONER: Did you ever see him drag sacks 
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of mail weighing approximately 80 pounds to the platform, 25 feet from 
the table where he put the magazines into a sack? : 

THE WITNESS: Well, that was part of the OEEELESE: yes. I imagine 
he did. 

THE DEPUTY COMMISSIONER: Did you ever see him do it? 

THE WITNESS: Well, I didn't see him do it that night because I 
wasn't there. 

THE DEPUTY COMMISSIONER: Have you seen him do it? 

THE WITNESS: I suppose so, yes. 

* * * * * 

THE DEPUTY COMMISSIONER: But is it your testimony that he 
did complain about the work being too difficult? 

THE WITNESS: Yes. 

* * * * * 

THE DEPUTY COMMISSIONER: Did he ever talk to you about get- 
ting another job? 

THE WITNESS: No. 

THE DEPUTY COMMISSIONER: Did he ever complain to you about 
any difficulty with his chest or any breathing as a result of the work he 
performed for Merkle Press? 

THE WITNESS: I don't remember any special case. 

THE DEPUTY COMMISSIONER: How long have you been with 
Merkle Press in this business? 

THE WITNESS: Since 1948. 

THE DEPUTY COMMISSIONER: You have been a mailer? 

THE WITNESS: I went there as an apprentice and then when I got 
my union card and I have been working there ever since. 

THE DEPUTY COMMISSIONER: And you are acquainted with the 
work Mr. Hancock was doing at the time of his death? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: From your knowledge as a former 
worker in this field and as a foreman, can you tell me whether or not Mr. 


Hancock at the time of his death was subjected to any unusual heavy 


physical strain? 

THE WITNESS: No, I would say not. 

THE DEPUTY COMMISSIONER: You would say he was not? 

THE WITNESS: Not. 

* cad * * * 

THE DEPUTY COMMISSIONER: Is it your testimony, Mr. Davis, 
that he asked for lighter work because he had difficulty with his heart? 
Chest pains? 

THE WITNESS: Yes. 

* * * 

JOHN TROHA 

was called as a witness for and on behalf of the respondent and, having 
been then and there duly sworn by the Deputy Commissioner, assumed 
the witness stand and, upon examination, testified as follows: 

* ba * * * 

DIRECT EXAMINATION 

BY MR. MURRAY: 

Q. Mr. Troha, directing your attention to August 30, 1959, do you 
recall having worked that night at Merkle Press? A. Yes. 

Q. What shift were you on? A. This was the midnight shift I 
worked on, 12:00 to 8:00 shift. 

* * * * * 

Q. You were on the midnight shift and do you recall working with 
Mr. Lewis Hancock? A. Ido. 

Q. Now, could you explain in your own words just what happened 
from the time that you came on at 12:00 o'clock until the time that Mr. 


Hancock asked you to stop the machine that you were working on? A. He 


worked over that night and we were wrapping the mill up and shortly after 
that we started to run the machine and he was on the belt and I was feed- 
ing the machine, and as we were running he asked me to shut the machine 
off, which he did, and he had made a remark he wanted to catch his breath. 

So, I shut the machine off, he sat right on the belt and then he fell on 
the floor. That was it. 
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Q. Do you recall how long he had been working on the machine 


prior to the time that he asked you to shut it? A. Offhand, I don't recall. 


Q. You don't recall? A. I don't recall. 
Q. Would you say that it was half an hour or an hour or do you 


recall approximately? A. About eight or nine minutes at the most. 
Q. What was he doing prior to the time that he was working on the 


machine? A. Wrapping squares on the wire machine. 
Q. Where did that take place? A. It is right where the mailing 


machine is. 
Q. How long was he working on that job? A. Half an hour. 
Q. And what was he doing prior to that time? A. Wrapping, I 


believe. Now, I am not sure. 
Q. Was Mr. Hancock, the decedent, doing anything unusual on that 


night? Anything that he didn't ordinarily do during his normal tour of 


duty with you? A. No, nothing that I know of. 
Q. Was he doing anything in the way of unusual exertion or was he 
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straining himself particularly? A. No. 
Q. He was doing the same job that he had been doing previously ? 


A. That is right. 

Q. Did he make any complaints to you during the week or two prior 
to that? A. No. 

Q. He made no complaints about the work being too much? A. No, 


no, sir. 
Q. Did you consider that the machine was going too fast that night? 


* 


A. Well, no, not too fast. 
* 


* 


CROSS-EXAMINA TION 


* 


BY MR. OVERTON: 
* * * * ne: 
150 Q. And would you explain this — you explained these various jobs 
that you work on, and this wrapping squares, would you tell us what this 
wrapping squares consisted of? A. Well, each square weighs about — 
let me write this down, will you please? 


54 


THE DEPUTY COMMISSIONER: Take your time. 

MR. OVERTON: There is no hurry about it. 

THE WITNESS: Each square weighs about 30 pounds. 

BY MR. OVERTON: 

Q. What is the maximum weight on a square, do you know, has 
anyone ever told you? A. No, but each bag when the bag is dragged 
shouldn't be over 80 — it shouldn't be over 80 pounds. 

Q. It shouldn't be over 80 pounds? A. Yes, sir. 

Q. Now, after he completed wrapping the squares on this particular 
night just before his collapse, you said that he had been working on another 
job for about eight or nine minutes? A. Yes, sir, with me, running the 
machine, that is right. 

Q. And then he — I think you testified that he asked you to turn the 
machine off? A. Yes, he did. 

Q. What was his appearance at that time? What did he say, do you 
recall? A. He asked me as I had explained, he asked me if I would shut off 
the machine, which I did. And then, like I mentioned, he sat down on the belt, 


he wanted air is what he claimed, and then he fell off. 
Q. And he fell off? A. Yes. 
Q. You mean he fell off, was he unconscious? A. Yes, blue in color, 


shaking and everything. 


152-A Q. I just wanted to straighten one last question here now. So, he had 


been wrapping these squares and then he had changed jobs and he was work- 
ing on this machine for eight or nine minutes. A. That is right. 
Q. When he asked you to cut the machine off? A. That is right. 


* * * * * 


JOINT EXHIBIT No. 1 


DISTRICT OF COLUMBIA DEPARTMENT OF PUBLIC HEALTH 


CERTIFICATE OF DEATH 
File No. 59 6676 


SS 


Name of Hospital Or Institution 
Washington, D. C. Washington Hospital Center 


Washington, VW. . Wasi 


* * * * * 


. Street Address: Mayo Beach, Md. 
Is Residence Inside City Limits? No 
, Name of Deceased: Lewis L. Hancock 
. Date of Death: 8-31-59 
_ Sex: Male 6. Color or Race: White 17. Married 
Date of Birth: 12-12-1919 9. Age (in years last birthday): 39 
10a. Usual Occupation: Ransdell Publishing Co. *** | 
11. Birthplace: Wash., D.C. 12 Citizen of what country? U.S.A. 
13a. Father's name: Allison A. Hancock 
13b. Mother’s Maiden Name: Mary 
14, Name of Surviving Spouse: Mildred T. Hancock 


* * * * * 


17. Informant: Mildred T. Hancock Relationship to Deceased: Wife 
18: Cause of Death 


PartI. Death was caused by: 
Immediate Cause (a) Acute congestive Heart Failure 


* * * * * 


19. Was Autopsy Performed: Yes No 
* * * * * 

22a. /s/ Chris J. Murphy M.D. 22b. Acting Coroner 22c. 8/31/59 
23a. Burial 23b. 9-3-1959 23c. Arlington National Cemetery 
23d. Arlington, Va. 
24. Lee Funeral Home, 300 4th St., N.E. 

By 121 James G. Michler Undertaker's Registration Number 41. 
Remarks: To be completed /s/ B. M. Rosenberg, M.D. 8/31/59 


JOINT EXHIBIT No. 2 


AUTOPSY CARD 


PMI gg. UIP 


No. Place: D. C. Morgue Date: Aug. 31, 1959 Hour: 1 P.M. 
Name: Lewis L. Hancock 
Color: W Age: 41 Weight: 185 Height: 6° Sex: M 
Operation: 
Previous History: Collapsed while at work. No relevant med. history. 
Clothes: Clothed. 
General Condition: The lungs were passively congested. 

This heart was moderately enlarged and markedly softened 


hs 
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Brain: and degenerated and there was a large deposit of 

in the ipicardium. The coronaries were atherosclerotic. 
Lungs: The liver was swollen congested and fibrotic. 

The G. I. tract was neg. 


Heart: 


Spleen: The spleen and pancreas were congested. 


Kidneys: The kidneys were congested and fibrotic. 


Urine: 

Liver: 

Gall Bladder: 

Pancreas: Specimens for barbiturates and non-corrosive and alkeloidal 


Stomach: poisons 


Intestines: Blood Alcohol Neg 
Genital Organs: Specimens for (A) 


Remarks: 
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[Filed Feb. 23, 1962] 
NOTICE OF APPEAL 
Notice is hereby given this 23d day of February, 1962, that plain- 
tiff, Mildred T. Hancock, widow of deceased employee, Lewis L. Hancock, 
deceased employee, to her own use and to the use of Stephen Lawrence 
Hancock, surviving minor child, hereby appeals to the United States Court 
August 27th (Thurs.) of Appeals for the District of Columbia from the judgment of this Court 


August 28th (Frid.) : 

Fak AaeR = entered on the 24th day of January, 1962 in favor of Charles Einbinder, 
Deputy Commissioner, United States Department of Labor, Bureau of 
Employees’ Compensation District of Columbia, et al., defendants, 


against said plaintiff. 


/s/ John C. Overton © 
Attorney for Plaintiff | 
* * a” ‘ 


[Filed April 14, 1962] 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 16,958 


MILDRED T. HANCOCK 
Widow of Lewis L. Hancock, to her own 
use and to the use of Stephen Lawrence 
Hancock, surviving Minor child, 
Appellant 
v 


CHARLES EINBINDER, DEPUTY COMMIS- 
SIONER, BUREAU OF EMPLOYEES' 
COMPENSATION, U.S. DEPARTMENT 
OF LABOR, et al., 
Appellees 


APPELLANT'S STATEMENT OF POINTS 
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Comes now the appellant, through her attorneys, and submits the 


following as the only points upon which she will rely on this appeal: 


1. The Court erred in granting the appellees' Motions for Summary 
Judgment. 

2. The Court erred in failing to grant the appellant's Motion for 
Summary Judgment. 

3. The Court erred in dismissing the Complaint. 

4. The Court erred in failing to find that the Deputy Commissioner's 
Compensation Order of July 12, 1961 and the Findings of Fact in such 
Order were not supported by substantial evidence of record considering 
the record as a whole. 

5. The Court erred in failing to set aside and vacate the said Com- 
pensation Order of July 12, 1961. 

6. The Court erred in failing to remand the case to the Deputy 
Commissioner with directions to enter findings of fact in accordance with 
the evidence of record in this case and with directions to enter an Award 
of compensation to appellant. 

Respectfully submitted, 
By: /s/ Philip J. Lesser 


By: /s/ I. Irwin Bolotin 
917 - 15th Street, N. W. 
Washington 5, D. C. 


Attorneys for Appellant 
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Crarnes Erprxper, Deputy Conimissioner, United States 
Department of Labor, Distriet of Columbia Compensa- 
tion District 
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Appeal From the United States District Court for the 
District of Columbia 
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QUESTION PRESENTED 


Whether the record, considered as a whole, supports the 
deputy commissioner’s finding that the death of the em- 
ployee did not result from an injury which arose out of 
and in the course of the employment and was not otherwise 


related thereto. 


INDEX 
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O’Leary v. Brown-Pacifie Maxon, 340 U.S. 504 (1951) 
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IN THE 


United States Court of Appeals 


For tue Districr or CotumsBia Circuir 
No. 16,958 


Muxprep T. Hancock, Appellant 
Vv. 
Cuartes E. ErNsrnDER 
and 


Lrserty Mutuau Insurance Company, Appellees 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
Appellee Liberty Mutual Insurance Company adopts as 
its Counterstatement of the Case the Counterstatement 
contained in the brief filed herein by Appellee Deputy Com- 
missioner Charles Einbinder. 
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SUMMARY OF ARGUMENT 
I 


The record, considered as a whole, supports the finding 
of the deputy commissioner that the death of the employee 
was not caused by an injury arising out of and in the 
course of the employment or was it otherwise related 
thereto. The factual evidence shows the employee was 
not subjected to heavy physical strain. The medical opin- 
ions based upon the factual evidence clearly support the 
finding that the acute congestive heart failure was not 
caused by the employment. 


I 


The findings of fact of the deputy commissioner are 
presumed to be correct. Logical deductions and inferences 
which are drawn by the deputy commissioner from the evi- 
dence should be taken as established facts and are not 
judicially reviewable. Even if the evidence permits conflict- 
ing inferences, the inference drawn by the deputy commis- 
sioner is not subject to review and will not be reweighed. 


ARGUMENT 


I 


The findings of the deputy commissioner are supported 
by the record. 


If the record: of proceedings before the deputy commis- 
sioner, considered as a whole, supports the finding that the 
death of the employee did not arise out of and in the course 
of the employment, then the order of the deputy commis- 
sioner must be sustained. O’Leary v. Brown-Pacific-Maxon, 


340 U.S. 504 (1951). 


At the hearing held before the deputy commissioner, 
eight witnesses were called to testify by the appellant and 
appellee Liberty Mutual Insurance Company in an attempt 
to secure all of the facts relating to Mr. Hancock’s death. 
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Fellow employees who had worked with Mr. Hancock on 
the evening of his death and actually witnessed the fatal 
attack were present and testified. An examining doctor 
(a general practitioner), an internist and a heart specialist 
expressed their medical opinions as to the cause of death. 


The issue before the deputy commissioner was, of course, 
not a simple question of fact. Essentially, the deputy com- 
missioner had to decide whether or not the work which the 
employee was performing on the night in question caused 
or contributed in any way to Mr. Hancock’s heart attack. 
There was an initial question, however, viz: what type of 
work was the employee doing that evening? The ultimate 
question then followed, viz: was the heart attack caused by 
the work which the employee performed? 


Counsel for the appellant prefaced his “‘Argument”’ with 
the warning that ‘“‘Appellant is not requesting this Court 
to reweigh the evidence in this case.”’ (Brief for appellant, 
p. 5). Having overcome this factual hurdle the brief then 
cited as ‘‘uncontradicted’”’ evidence the statement that the 
employee was dragging eighty-pound sacks a distance of 
twenty-five feet to a loading area on the night in question. 
(Brief for appellant, p.6). This was not an uncontradicted 
fact and was not found as a fact by the deputy commis- 
sioner. All of the evidence, on the contrary, indicated that 
the employee was not doing such work on the night in 
question. 


Robert G. Amos, a fellow-employee, called as a witness 
by the appellant, worked with Mr. Hancock and was present 
when the heart attack occurred. Mr. Amos stated that he 
and Mr. Hancock were wrapping magazines into small 
“clubs” (consisting of three or four magazines) for an 
hour and a half immediately preceding the heart attack. 
(JA 28). These ‘‘clubs’’ weighed ‘‘a pound or two pounds 
a piece’. (JA 28). When asked by the deputy commis- 
sioner whether Mr. Hancock had dragged any S80-pound 
bags 25 feet to a platform, Mr. Amos replied, ‘‘I wouldn’t 
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want to say’. (JA 32). Asked the same question again by 
the deputy commissioner, Mr. Amos stated, ‘‘I can’t picture 
him out there [on the platform where bags were dragged]”’. 
(JA 32). The deputy commissioner continued in his at- 
tempt to obtain a definite answer as to whether Mr. Han- 
cock was dragging heavy bags: ‘‘T he Deputy Commis- 
sioner: But did you see him drag any [bags], I want your 
best recollection. The Witness: I would say, no, I couldn’t’’. 
(JA 33). Mr. Amos had previously stated that he could 
not have avoided seeing Mr. Hancock carry such heavy 
bags, if, in fact, Mr. Hanccok had done so: ‘‘I am working 
right there with him [Mr. Hancock], if he did [carry any 
80-pound bags] I couldn’t have missed seeing him.’? (JA 
32-33). 


John Troha, a fellow-employee, was operating the sorting 
machine on which the decedent was working at the time of 
the heart attack and had worked with Mr. Hancock for 
approximately one and one-half hours prior to the heart 
attack. (JA 52). As to the kind of work Mr. Hancock was 
doing that evening, Mr. Troha stated: ‘“‘{We] [Troha and 
Hancock] were wrapping the mill [one and two pound 
‘elubs’’] up and shortly after that we started to run the 
[mailing] machine .. .” (JA 52). Mr. Troha continued: 


Q. What was he [Hancock] doing prior to the time 
that he was working on the machine? 

A. Wrapping squares on the wire machine. 

Q. Where did that take place? 

A. It is right where the mailing machine is. 

Q. How long was he working on that job? 

A. Half an hour. 

oe * 

Q. Was he doing anything in the way of unusual 
exertion or was he straining himself particularly? 

A. No. (JA 53). 


Mr. Troha did not state that Mr. Hancock dragged 
§0-pound bags. The testimony of Mr. Troha, rather, con- 
tradicts such a contention. 
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In summary, fellow-employees Amos and Troha testified 
that they did not see Mr. Hancock dragging 80-pound bags 
or performing any other work involving unusual exertion. 


James C. Mandes, M.D., an internist and witness for the 
appellant, gave the opinion that if there was no evidence of 
excessive or strenuous work then the death of Mr. Hancock 
would not be related to his employment. (JA 25). Assum- 
ing there was no unusual exertion by Mr. Hancock on the 
evening in question, Dr. Mandes stated that the heart 
attack would have been a natural progression of arterio- 
sclerotic heart disease and not related to the employment. 
(JA 24). 


Bernard J. Walsh, M.D., a prominent cardiologist, ex- 
pressed the opinion that the employee’s death was not 
causally related to the employment. (JA 35). This opin- 
ion was based on a question incorporating hypothetical 
facts, i.e., that the employee was performing his normal 
work duties as a mailer on the evening in question and 


not engaged in any unusual or strenuous activities. (JA 
34-35). Dr. Walsh believed that the death could have oe- 
curred during sleep or without any precipitating event. 


(JA 36). 


Without unusual exertion, i.c., the lifting of 80-pound 
bags, immediately preeeding the heart attack, therefore, 
neither appellant’s medical witness, Dr. Mandes, nor ap- 
pellee’s medical witness, Dr. Walsh, related the employee’s 
death to his employment. Appellant’s entire brief and 
argument is based upon the assumption that such unusual 
exertion was found as a fact by the deputy commissioner. 
Despite appellant’s initial disclaimer of any attempt to 
request this Court to ‘‘reweigh the evidence’? in this case, 
the entire argument in the brief amounts to precisely that. 
In order to accept appellant’s theory, this Court will be 
required to find, as a fact, that the employee was lifting 
80-pound bags immediately preceding the fatal heart attack. 
The deputy commissioner did not find such a fact because 
there was no evidence to justify such a finding. 
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The cases cited by appellant are not in point with the 
facts of this case. In this connection, it must be noted 
that appellant has carefully avoided citation of the closely- 
analogous decision in Speaks v. Hoage, 64 App. D.C. 324, 78 
F. 2d 208 (1935). The deputy commissioner in that case 
rejected a claim on the grounds that the employment had 
not contributed to the deceased employee’s death from 
cardiac failure. Employee had carried a gasoline can 
weighing between 30 and 35 pounds a distance of approxi- 
mately 240 yards. Shortly thereafter, employee sustained 
a heart attack and later died. The claimant contended the 
effort made in carrying the can brought a strain on the 
employee’s heart and was a contributing cause of his death. 
The court held that there was substantial evidence prov- 
ing the death of the employee resulted from an acute attack 
of long standing and fatal heart disease. As stated by Dr. 
Walsh in the instant case, the medical testimony in the 
Speaks decision was to the effect that individuals with a 
heart condition of this kind may die in bed where they are 
under no exertion. The entire thrust of appellant’s argu- 
ment in the instant case, moreover, runs counter to the 
principle expressed in that decision, ‘‘The mere fact that 
the injury is contemporaneous or coincident with the em- 
ployment is not a sufficient basis for an award”’. 78 F. 2d 
at 211. 


II 


The findings of the deputy commissioner are presumed 
to be correct. 


The appellee deputy commissioner Charles Einbinder 
has submitted an extensive brief on the applicable legal 
principles in cases of this kind covering the scope of review 
by this Court and the weight to be accorded findings of 
facts by the deputy commissioner and inferences drawn 
from those facts. Appellee Liberty Mutual Insurance Com- 
pany agrees with and adopts those portions of the brief of 
the deputy commissioner. 
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CONCLUSION 


The deputy commissioner had as his primary function 
to find the facts based upon the testimony and evidence 
presented at the hearing in this case. He could not specu- 
late upon facts or accept only that version of the facts 
proposed by the appellant. Having heard the testimony, 
observed the witnesses, and considered the evidence, the 
deputy commissioner found, as a fact, that the death of 
the employee did not arise out of and in the course of the 
employment. The deputy commissioner found, as a fact, 
that there was no heavy physical strain or unusual exer- 
tion which preceded the heart attack in question. Having 
found no strain or other condition of the employment which 
caused or contributed to the heart attack, the deputy com- 
missioner was compelled to find that the employee’s death 
did not arise out of the employment. 


Appellant bases his argument on a set of facts not found 
by the deputy commissioner. Had the deputy commis- 
sioner found that employee was stacking ‘‘squares’’ into 
80-pound sacks and dragging those sacks across the floor 
(Appellant’s brief, p. 6), as the appellant contends, perhaps 
the result would be different. But the facts were not 
found as appellant now alleges. The findings of the deputy 
commissioner are sustained in ample measure by the record. 
The appellant has reargued the facts before this Court, but 
has presented nothing to damage the integrity of the find- 
ings of the deputy commissioner. 


In view of the above, it is submitted that the order of 
the deputy commissioner is in accordance with the law. The 
Order of the District Court should be affirmed. 


Respectfully submitted, 


ARTHUR J. PHELAN 
James EB. Murray 
Attorneys for Appellee 
800 Colorado Building 
Of Counsel: Washington 5, D.C. 
Hogan & Hartson 
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BRIEF FOR APPELLEE EINBINDER 


COUNTERSTATEMENT OF THE CASE 


This case arose upon a complaint to review and set aside as 
not in accordance with law a compensation order filed on 
July 12, 1961, by Charles Einbinder, Deputy Commissioner, 
Bureau of Employees’ Compensation, United States Depart- 
ment of Labor, in which order the deputy commissioner re- 
jected the claim for compensation [death benefits] filed by 
appellant, hereinafter referred to as “claimant”. The deputy 
commissioner rejected the claim for the reason that the death 
of Lewis Hancock, hereinafter called “the deceased” or “the 
employee”, was not causally related to his employment. 

The said order was issued pursuant to the provisions of the 
Longshoremen’s and Harbor Workers’ Compensation Act of 
March 4, 1927, 44 Stat. 1424, 33 U.S.C. Sec. 901 et seq., as made 
applicable to the District of Columbia by the Act of May 17, 
1928, 45 Stat. 600, D.C. Code, 36-501. 
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The court below, upon review of the record, granted the 
motions for summary judgment filed by the deputy commis- 
sioner and the intervening defendant, Liberty Mutual In- 
surance Company. The court below denied a similar motion 
filed by plaintiff and dismissed plaintiff's action. This appeal 
followed. 

THE COMPENSATION ORDER 

The compensation order complained of reads in pertinent 

part as follows: 


1. That on August 31, 1959, Lewis Hancock, here- 
inafter referred to as “employee”, was in the employ of 
the employer above named, whose address is 801 Rhode 
Island Avenue, Northeast, Washington, District of 
Columbia; that the employer was subject to the pro- 
visions of an Act of Congress approved May 17, 1928, 
entitled “An Act to provide compensation for dis- 
ability or death resulting from injury to employees in 
certain employments in the District of Columbia, and 
for other purposes”; that the liability of the employer 
for compensation under the said Act was insured by the 
Liberty Mutual Insurance Company; 

2. That the employment of the employee by the em- 
ployer was as & mailer; that the employee’s duties con- 
sisted of sorting magazines as they came off a conveyor 
belt, feeding them into the machine, wrapping, tying 
and placing bundles of magazines into sacks; 

3. That on August 30, 1959, the employee, from 4:00 
P.M., until approximately 1:30 AM., on August 31, 
1959, performed the duties of his employment, as found 
above; that commencing at 12 o’clock midnight on 
August 30, 1959, the employee began a tour of overtime 
duty which was strictly voluntary, and not required by 
the employer; that between 12 o’clock midnight, 
August 30, 1959, and approximately 1:30 A.M., on 
August 31, 1959, the employee wrapped and tied bundles 
of magazines weighing from one pound to approximately 
thirty pounds; that during the overtime tour of duty; 
as found above, he did not require the assistance of co- 
workers in the performance of his duties and did not say 
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anything about adverse working conditions; that he 
never talked with his employer about getting another 
job; that he never complained to the employer of any 
difficulty with his chest or with his breathing as a result 
of the work he performed, as found above; 

4. That at approximately 1:30 A.M., on August 31, 
1959, the employee, while working on the conveyor belt 
and sorting magazines, asked that the conveyor machine 
be stopped, and thereafter he sat on the belt and col- 
lapsed; that he was pronounced dead on arrival at a hos- 
pital at 2:30 A.M., on August 31, 1959; that the em- 
ployee was not subjected to heavy physical strain or 
unusual exertion during the period, as found above; that 
the conveyor machine was not operating too fast; that 
the employee at the time of his death was performing 
duties consistent with the normal part of his job; that 
the cause of death of the employee was acute congestive 
heart failure; 

5. That a hearing upon the said claim was first held 
on June 5, 1961; that at the said hearing the employer 
and the insurance carrier made objections to the claim, 
including an objection that written notice of the alleged 
injury and death was not given within the statutory 
period; that the employer had knowledge of the alleged 
injury and death on the day of its occurrence and has 
not been prejudiced by the lack of such written notice; 

6. That on April 26, 1960, the employee’s widow, 
Mrs. Mildred T. Hancock, filed claim in her own behalf 
and in behalf of Stephen Lawrence Hancock, her minor 
child by the employee, against the employer for death 
benefits under the District of Columbia Workmen’s 
Compensation Act alleging that the death of the em- 
ployee arose out of and in the course of the employ- 
ment by the employer; that the death of the employee 
was not caused by an injury arising out of and in the 
course of the employment; that the acute congestive 
heart failure which caused the employee’s death, as 
found above, did not arise out of and in the course of 
the employment or was it otherwise related thereto. 
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Upon the foregoing findings of fact, it is ordered by 
the Deputy Commissioner that the claims of Mrs. 
Mildred T. Hancock and Stephen Lawrence Hancock 
be and they are hereby REJECTED for the following 
reasons: 

That the death of the employee did not result from 
injury arising out of and in the course of the employ- 
ment or was it otherwise related thereto. 


SUMMARY OF ARGUMENT 


The evidence in the record considered as a whole supports 
the deputy commissioner’s finding that the death of the em- 
ployee was not causally related to his employment. 

Thus supported, the finding is not subject to judicial review. 
O’Leary v. Brown-Pacific-Mazxon, Inc., 340 US. 504 (1951); 
Cardillo v. Liberty Mutual Ins. Co., 330 US. 469; Phoeniz As- 
surance Company V. Britton, 110 U.S. App. D.C., 118, 289 F. 
2d 784 (1961); United States Fidelity & Guaranty Co. v. Brit- 
ton, 88 App. D.C. 293, 188 F. 2d 674 (1951). 


ARGUMENT 


I. The record considered as a whole supports the deputy com- 
missioner’s finding that the death was not causally related 
to the employment 


(a) Applicable principles of compensation law 


Before referring to the record which, in our opinion, sup- 
ports the finding complained of, it may be appropriate to 
invite attention to the following principles of workmen’s com- 
pensation law which appear to be applicable to this case: 

The burden is on the plaintiff to show that the evidence 
before the deputy commissioner does not support the com- 
pensation order complained of: Mississippr Shipping Co. v. 
Henderson, 231 F. 2d 457 (C.A. 5, 1956); Lumber Mut. Cas. 
Ins. Co. v. O’Keefe, 117 F. Supp. 876 (N.Y. 1954); Eastern 
S. S. Lines v. Monahan, 26 F. Supp. 944 (Me. 1939), affirmed 
110 F. 2d 840; Gulf Oil Corp. v. McManigal, 49 F. Supp. 75 
(W. Va. 1943). 

The findings of fact of the deputy commissioner are pre- 
sumed to be correct: Anderson v. Hoage, 63 App. D.C. 169, 70 
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F.2d 773 (1934); Burley Welding Works, Inc. v. Lawson, 141 
F. 2d 964 (C.A. 5, 1944). 

The findings of fact of the deputy commissioner are to be 
accepted unless they are unsupported by substantial evidence 
on the record considered as a whole: O'Leary v. Brown-Pacific- 
Mazon, Inc., 340 U.S. 504 (1951) ; Voris v. Eikel, 346 U.S. 328 
(1953) ; United States Fidelty & Guaranty Co. v. Britton, 88 
US. App. D.C. 293, 188 F. 2d 674 (1951) ; Phoenix Assurance 
Company v. Britton, 110 US. App. D.C. 118, 289 F. 2d 784 
(1961). 

Logical deductions and inferences which are drawn by the 
deputy commissioner from the evidence should be taken as 
established facts and are not judicially reviewable: O’Leary v. 
Brown-Pacific-Mazxon, Inc., 340 U.S. 504 (1951); Del Vecchio 
v. Bowers, 296 U.S. 280 (1935) ; Cardillo v. Liberty Mutual 
Ins. Co., 330 US. 469 (1947). 

Even if the evidence permits conflicting inferences, the in- 
ference drawn by the deputy commissioner is not subject to 
review and will not be reweighed: South Chicago Coal & Dock 
Co. v. Bassett, 309 U.S. 251 (1940); Del Vecchio v. Bowers, 
296 U.S. 280 (1985); Parker v. Motor Boat Sales, Inc., 314 


US. 244 (1941) ; Cardillo v. Liberty Mutual Ins. Co., 330 U.S. 
469 (1947); O’Leary v. Brown-Pacific-Maxon, Inc., 340 US. 
504 (1951). 

The scope of judicial review in cases such as the one at bar 
is set forth in O’Leary v. Brown-Pacific-Mazon, Inc., 340 US. 
504 (1951), in which the Supreme Court said: 


* © © The standard, therefore, is that discussed in 
Universal Camera Corp. v. National Labor Relations 
Board, 340 U.S. 474, 71 S. Ct. 456. It is sufficiently 
described by saying that the findings are to be accepted 
unless they are unsupported by substantial evidence on 
the record considered asa whole. * * * 


* * * * * 


* * © We do not mean that the evidence compelled 
this inference; we do not suggest that had the Deputy 
Commissioner decided against the claimant, a court 
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would have been justified in disturbing his conclu- 
sion. * * * [Emphasis supplied.] 


Similarly with reference to the inferences drawn by a deputy 
commissioner, the Supreme Court in Cardillo v. Liberty Mutual 
Insurance Co., 330 U.S. 469 (1947), said: : 


In determining whether a particular injury arose out 
of and in the course of employment, the Deputy Com- 
missioner must necessarily draw an inference from what 
he has found to be the basic facts. The propriety of 
that inference, of course is vital to the validity of the 
the order subsequently entered. But the scope of judi- 
cial review of that inference is sharply limited by the 
foregoing statutory provisions. If supported by evi- 
dence and not inconsistent with the law, the Deputy 
Commissioner’s inference that an injury did or did not 
arise out of and in the course of employment is con- 
clusive. No reviewing court can then set aside that 
inference because the opposite one is thought to be more 
reasonable ; nor can the opposite inference be substituted 
by the court because of a belief that the one chosen 
by the Deputy Commissioner is factually questionable. 

* © © It is likewise immaterial that the facts permit 
the drawing of diverse inferences. The Deputy Com- 
missioner alone is charged with the duty of initially 
selecting the inference which seems most reasonable 
and his choice, if otherwise sustainable, may not be dis- 
turbed by a reviewing court. [Emphasis supplied.] 


Under such interpretations of the Longshoremen’s Act by 
the Supreme Court of the United States and by this Court 
(Phoenix Assurance Company v. Britton, 110 U.S. App. D.C. 
118, 289 F. 2d 784 (1961); General Accident Fire & Life As- 
surance Corporation v. Britton, 103 U.S. App. D.C. 185, 255 
F. 2d 544 (1958) ; Liberty Mutual Insurance Co. v. Britton, 100 
US. App. D.C. 236, 243 F. 2d 659 (1957) ), a court may not 
set aside a compensation order unless, on the whole record, the 
deputy commissioner was “compelled” to make findings, draw 
inferences and arrive at conclusions different from those set 
forth in the compensation order complained of. 
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(hb) The evidence 


At the hearing before the deputy commissioner on June 5, 
1961, evidence was presented to the effect that on August 31, 
1959, while at work for Merkle Press, Inc., as a mailer, Lewis 
Hancock became ill, was sent to the hospital by ambulance 
and was found to be dead upon arrival, the cause of his death 
as shown by the Death Certificate being acute congestive heart 
failure. 

At such hearing witnesses testified in part and in effect as 
follows: 

Philip H. Davis: That he is a mailer at Merkle Press and saw 
Mr. Hancock on the evening of August 30, 1959; that he did 
not notice anything “special” about the employee’s appearance 
(Transcript.” page 125, J.A. 45); that he was ordinarily the 
employee’s foreman and the employee worked in his section 
from four o’clock, P.M., to midnight on that evening (T. 126, 
J.A. 45); that the employee had worked in his unit on that 
shift for almost a year (T. 127, J.A. 45-46) ; that it was common 
during the period between August of 1958 and August of 1959 
for employees of Merkle Press to work overtime, which was on 
a voluntary basis (T. 129-130, J.A. 46); that the Company did 
not require the employees to work overtime (T. 130, J.A. 47); 
that the employer’s business is called “a job shop, it is a mailing 
operation” (T. 133-134, J.A. 47); that the employees put the 
addresses on, wrap up and send out the magazines; that the 
magazines were sent out singly and in bundles; that the em- 
ployees “swing around” (take turns) every half hour and each 
employee does every operation that is done (T. 134, J.A. 48); 
that one operation was wrapping “club bundles” containing 
from two books (magazines) to about ten (T. 134-135, J.A. 
48); that the weight of such bundles depended on the number 
of pages and the weight of the paper in the magazines, and a 
32-page magazine might weigh less than a quarter of a pound; 
that one of the operations done by the employee was tying 
bundles of magazines and putting the bundles into sacks (T. 
135, J.A. 48); that another operation was wrapping small 


* Transcript refers to the typewritten transcript of the hearing before 
the deputy commissioner. 
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bundles which weighed about a half pound (T. 135-136, J.A. 
49); that he wrapped these small bundles for half an hour; 
that next he would wrap larger bundles of magazines into 
squares; that if it was a big magazine they would have one man 
“tying up” (T. 136, J.A. 49); that these bundles would weigh 
from five to 20 pounds, and not more than 40 pounds; that next 
the employee would take magazines off the conveyor belt, sort 
the magazines and tie them into bundles for a half hour (T. 
137, J.A. 49); that next he would feed the books (journals or 
magazines) into the machine to have the addresses affixed, 
which operation he would do for a half hour (T. 137-138, J.A- 
50); that after he completed such operation he would go back 
to “the small wrap” (wrapping small bundles of magazines) ; 
that an employee might work for one or two nights without 
having to tie up bundles weighing as much as 35 to 40 pounds 
(T. 138, J.A. 50); that the employee would drag bags of maga- 
zines weighing 80 pounds (T. 139, J.A. 51); that the employee 
never talked to him about getting another job, and he does not 
remember “any special case” in which the employee com- 
plained about having difficulty with his chest or with his 
breathing as a result of the work performed for the em- 
ployer (T. 142, J.A. 51); that he was acquainted with the work 
of the employee as his foreman and he would not say the em- 
ployee at the time of his death was subjected to any unusually 
heavy physical strain (T. 142-148, J.A. 51-52). 

John Troha: That he worked on the midnight shift (from 
12:00 to 8:00 a.m.) on August 31, 1959 (T. 147, J.A. 52); that 
on such night the deceased “was on the belt” (taking the maga- 
zines off the conveyor belt) and asked him to shut off the 
machine so he could “catch his breath” (T. 147-148, J.A. 52) ; 
that he shut off the machine and the employee sat on the belt 
and then fell to the floor; that the employee had been working 
on that job about eight or nine minutes at the most ; that prior 
to such time the employee had been “wrapping squares” (wrap- 
ping magazines into bundles) weighing about 30 pounds each 
for about a half hour (T. 148, 150, J.A. 53); that he does not 
know anything unusual or anything which the employee did 
that night which he did not ordinarily do during his normal 
tour of duty (T. 148-149, J.A. 53); that the employee was not 


9 


doing any work requiring unusual exertion nor was the em- 
ployee straining himself while working that evening; that he 
was doing the same job that he had been doing previously; that 
the employee made no complaints to him about the work being 
“too much” for two weeks prior to such night; that he did not 
consider that the machine was going too fast that night (T-. 
149, J.A. 53); that when the employee fell to the floor (while 
sitting on the belt and resting) he was “blue in color, shaking 
and everything” (T. 151, J.A. 54). 

Bernard J. Walsh, M.D.: That he had examined the death 
certificate and autopsy report in the case of the deceased em- 
ployee (T. 69-70, J.A. 34); that he also examined a report of 
an examination of the employee by Dr. Bennett A. Porter 
made on April 4, 1959; that, based on the facts set forth in 
such documents (Joint Exhibit Nos. 1 and 2; T. 153-154, J.A. 
55-56); and on hypothetical facts as to the work being per- 
formed by the employee at the time he was taken sick from a 
heart condition on August 31, 1959. he was of the opinion that 
the employee's death was not related to his work (T. 70-71, 85, 
J.A. 35-38) ; that the reasons for such opinicn are: While the 
death certificate shows the cause of death as acute congestive 
heart failure, the employee died of acute coronary insufficiency, 
because in cases of congestive heart failure the person dies “over 
hours, days, weeks or months”; the employee died of arterio- 
sclerotic heart disease; the employee was doing work to which 
he was long accustomed and it is well known that persons suf- 
fering from coronary sclerotic disease with active symptoms for 
months can die at any time, “abruptly, in sleep or very often 
under such circumstances without there being any particular 
event preceding it at all” (T. 72-73, J.A. 35-36); that it is an 
everyday experience that such deaths occur at home or at any 
time (T. 73. J.A. 36); that, in expressing his opinion, he was 
aware that the employee was working overtime at the time of 
his heart attack (T. 74, J.A. 36). 

The claimant presented evidence, including medical testi- 
mony, for the purpose of proving that the death of the em- 
ployee was causally related to his work, but as hereinafter set 
forth the deputy commissioner was not bound to accept such 
medical opinions or theories. 
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(ce) Discussion 


The deputy commissioner’s task in the instant case was to 
decide from the evidence in the record as a whole whether 
claimant had sustained her burden of proving that the death 
of the employee was employment related, namely, that death 
not only occurred in the course of employment but in addi- 
tion. that it arose out of that employment. Section 2(2) of 
the Longshoremen’s Act, 33 U.S.C. Sec. 902(2). 

It was solely within the province of the deputy commissioner, 
as the trier of the facts, to determine the credibility of wit- 
nesses; he could disbelieve any part or all of the evidence 
presented according to his judgment of its truthfulness and 
reliability: Kwasizur v. Cardillo, 175 F. 2d 235 (C.A. 3, 1949), 
cert. den. 338 U.S. 880; Gooding v. Willard, 209 F. 2d 913 (C.A. 
2, 1954); Wilson & Co. v. Locke, 50 F. 2d 81 (C.A. 2, 1931); 
Hudnell v. O’Hearne, 99 F. Supp. 954 (Md. 1951); John W. 
McGrath Corp. v. Hughes, 289 F. 2d 408 (C.A. 2, 1961). 

With respect to any conflict in the medical testimony of- 
fered by the parties, a deputy commissioner is not bound to 
accept the opinion or theory of any particular medical exam- 
iner. Hampton Roads Stevedoring Corp v. O’Hearne, 184 F. 
2d 76 (C.A. 4, 1958); Baltimore & O. R. Co. v. Clark, 56 F. 2d 
212 (Md. 1932); Jarka Corporation of Philadelphia v. Nor- 
ton, 56 F. 2d 287 (Pa. 1930); Liberty Stevedoring Co. v. Car- 
dillo, 18 F. Supp. 729 (N.Y. 1937); Zurich General Accident 
& Liability Ins. Co. Ltd. v. Marshall, 42 F. 2d 1010 (Wash. 
1930); Ryan Stc-edoring Co. v. Norton, 50 F. Supp. 221 (Pa. 
1943); Liberty Mutual Ins. Co. v. Marshall, 57 F. Supp. 177 
(Wash. 1944), aff'd 151 F. 2d 1007 (C.A. 9, 1945) ; Contractors 
PNAB v. Pillsbury, 150 F. 2d 310 (C.A. 9. 1945); Crescent 
Wharf & Warehouse Co. v. Cyr, 200 F, 2d 633 (C.A. 9, 1952) ; 
Marine Operators v. Barnhouse, 61 F. Supp. 572 (Ill. 1944). 

It should be noted that judicial review of a rejection of a 
claim involves a somewhat different viewing of the evidence 
from review of an award of compensation. In the latter case 
there must be affirmative evidence in the record to support the 
award; in the former, affirmative evidence is not needed to 
support, the denial of compensation since, upon failure of a 
claimant to carry the burden of proof in support of his claim, 
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the claim must be rejected notwithstanding the absence of 
affirmative evidence to disprove the claim. In other words, 
it is not necessary for the employer to prove a negative. Good- 
ing v. Willard, 209 F. 2d 913 (C.A. 2, 1954); Kwasizur v. Car- 
dillo, 175 F. 2d 235, supra. The rejection follows the claimant’s 
failure to establish his claim. In the Gooding case, the Court 
of Appeals said: 


We might let decision turn on the above, but it should 
also be noted that the burden to show that the accident 
was a contributing cause of the death was on the appel- 
lee. Itis obvious, of course, that in point of fact it either 
was or was not a contributing cause. However, in point 
of proof of causal connection, the conclusion of the trial 
judge that the finding of no causal connection was inad- 
equately supported by the evidence leaves the appellee’s 
burden undischarged. The finding of no causal con- 
nection went unnecessarily far in positive terms, but 
whether or not it went unjustifiably far on the evidence 
it was at least an expression of the determination of the 
Commissioner that the evidence was short to show 


affirmatively a causal connection between the accident 
and the death. It is abundantly clear that the evidence 
on the subject was so conflicting that the Commissioner 
could reasonably have found that there was no pre- 
ponderance in favor of the appellee. As no more was 
needed to support his decision it was error to set it aside. 
[Emphasis supplied.] 


Burden of proof 


One of the basic principles of compensation law is that a 
claimant has the burden of proof (numerous cases to that 
effect are cited under Key No. 1339 et seq. under the subject. 
Workmen’s Compensation. Decennial Digest). This rule is 
applied where death is claimed to be the result of an aggrava- 
tion or acceleration of a previous condition. Heinal v. Jones 
Loughlin Steel Corp., 43 A. 2d 635, 157 Pa. Super. 454 (1945). 
Many other cases to the same effect are cited under Key No. 
1336 under the Title, Workmen’s Compensation Law, Decen- 
nial Digest. A widow claiming death benefits upon the death 
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of her husband must show that her husband sustained an acci- 
dental injury arising out of and in the course of his employment 
and that his death resulted from such injury. Nardi v. Willard, 
156 F. Supp. 425 (N.Y. 1957). 

It would, of course, be a work of supererogation to attempt 
to persuade this Court how it should decide the question of 
causal relation in the case at bar if the Court were the trier 
of the facts, since there is no trial de novo (M: arshall v. Pletz, 
317 U.S. 383) and since the question on judicial review is 
whether the record as a whole supports the deputy commis- 
sioner’s finding. In this case, however, a comment on the med- 
ical testimony appears to be in order even though it is essen- 
tially a typical medical-conflict case. 

On the record before the deputy commissioner and the in- 
ferences to be drawn from the facts, appellant could not argue 
that the deputy commissioner was compelled to find that the 
employee’s work had caused his death within the meaning of 
O'Leary v. Brown-Pacific-Maxon, supra, 340 U.S. 504. In fact, 
it would appear that the deputy commissioner may have had 
little reason to doubt the opinion of Dr. Walsh, an outstanding 
heart specialist, to the effect that the employee’s death was not 
causally related to his work since even informed laymen are 
aware that many heart deaths occur as the result of natural 
progression of arteriosclerosis, from which the employee ad- 
mittedly was suffering. In this connection it should be noted 
that Dr. Walsh testified (T. 72, J.A. 35) that the employee died 
as the result of “acute coronary insufficiency” and not from 
“acute congestive heart failure” as shown on the death certifi- 
cate (Joint Exhibit No. 1, T. 152) and as stated by the two 
physicians who testified on behalf of the claimant, (T. 20, J.A. 
17) neither of whom was a heart specialist. 


Appellant's brief 


Appellant refers to one of the deputy commissioner’s findings 
to the effect that deceased was not subjected to any “unusual 
exertion” in his work and that he was performing duties con- 
sistent with the normal part of his job as evidence that the 
deputy commissioner “assumed that unusual work was neces- 
sary for the employee’s death to be considered as arising out 
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of and in the course of his employment and that “it is also 
apparent from these findings that the Deputy Commissioner 
assumed that the employee’s death could not be considered to 
arise out of or in the course of his employment if the employee 
was engaged in his usual, customary or normal work at the time 
of his fatal heart attack’’. 

There is nothing in the deputy commissioner’s order to war- 
rant appellant’s conclusion. When an employee suffers a heart 
attack while working and the question involved is its relation- 
ship to the employment, one of the important considerations 
is whether the work was his usual work not because a strain 
caused by the usual work would not be compensable but because 
doing one’s usual work involves less strain than doing some- 
thing which is unusually strenuous for the individual (T. 72, 
J.A. 35-36). 

Appellant states that all the medical evidence is to the effect 
that the employee’s work activities immediately prior to his 
collapse precipitated his fatal heart attack. It is respectfully 
submitted that the purport of Dr. Walsh’s testimony, the only 
heart specialist who testified, taken in its entirety was not that 
the employee’s death was due to his employment but that it was 
due to “an incident of arteriosclerotic heart disease” (T. 72, 
J.A. 35). 

No presumption of causal relation 

Appellant contends that Section 20 of the Act, 33 U.S.C. 
Sec. 920, which provides that it shall be presumed that the 
claim comes within the Act is a substitute for proof that the 
death which occurs in the course of employment arose out of 
such employment. It is respectfully submitted that such is 
not the law. 

In Indemnity Insurance Company of North America v. 
Hoage, 61 App. D.C. 173, 58 F. 2d 1074 (1932), reversed on 
other grounds, 288 U.S. 162, this Court said: 


This statutory presumption, however, furnishes 
merely a basis for proof and not a substitute therefor. 
It does not shift the burden of proof from the claimant 
to prove by substantial evidence that the injury arose 
out of and in the course of his employment. [Emphasis 
supplied.] 
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In Speaks v. Hoage, 64 App. D.C. 324, 78 F. 2d 208 (1935) 
the deceased was found lying upon the floor after carrying a 5 
gallon can of gasoline weighing between 30 and 35 pounds 3 
distance of about 240 feet. Five physicians testified on the 
question of causal relation between the employment and the 
death from a heart attack. This Court said: 


It is claimed by appellant that the physical effort 
made by Speaks in carrying the can of gasoline sub- 
jected his heart to a strain which was a contributing 
cause of his death; and that the injury was accidental 
and occurred in the course of and grew out of his em- 
ployment and was compensable. 

The deputy commissioner, however, found upon the 
evidence that Speaks was suffering from a long-standing 
disease of the heart; that his death was caused by this 
disease; and that the evidence failed to establish that 
he suffered sufficient strain while at work to bring about 
the acute condition of the heart which caused his death. 

The question therefore arose whether the death of 
the employee was caused by an attack of heart disease 


brought on in whole or in part by the strain of carrying 
the can of gasoline, or whether the heart attack was co- 


** 


incidental with but not caused by that exertion. 
Upon this record we think the court should not disturb 
the conclusion reached by the deputy commissioner. 
The rule in such cases is well expressed in Ayers v. Hoage, 
61 App. D.C. 388, 63 F. (2d) 364, as follows: “An injury 
‘arises out of’ the employment within the meaning of 
the Compensation Act when it occurs in the course of em- 
ployment and as the result of a risk involved in or inci- 
dental to the employment or to the conditions under 
which it is required to be performed. The mere fact that 
the injury is contemporaneous or coincident with the 
employment is not a sufficient basis foranaward. * * *” 
[Emphasis supplied.] 
See also Nardi v. Willard, 156 F. Supp. 425 (N.Y. 1958) citing 
Gooding v. Willard, 209 F. 2d 913 (C.A. 2); See also Eschbach 
v. Contractors PN AB, 181 F. 2d 860 (C.A. 7, 1950), where the 
Court said: 
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In the hearing before the Deputy Commissioner the 
burden was on the plaintiff to prove the facts necessary 
to sustain his claim other than those facts which § 20 of 
the Act, 33 U.S.C.A. § 920, provides shall be presumed 
unless there is substantial evidence to the contrary. The 
fact as to the causal connection between the employment 
and the injury is not one which is to be so presumed. 
The burden was, therefore, on the plaintiff to prove such 
fact. 


Compare Robinson v. Bradshaw, 92 U.S. App. D.C. 216, 206 
F. 2d 435 (1953). 

Moreover the presumption contained in Section 20 applies 
only “where there is an entire lack of competent evidence” 
(Quotation is from Del Vecchio v. Bowers, 296 US. 280, 286). 
In the cited case the Court said: 


* * * Once the employer has carried his burden by 
offering testimony sufficient to justify a finding of 
suicide, the presumption falls out of the case. It never 
had and cannot acquire the attribute of evidence in the 
claimant’s favor. Its only office is to control the result 


where there is an entire lack of competent evidence. If 
the employer alone adduces evidence which tends to 
support the theory of suicide, the case must be decided 
upon that evidence. Where the claimant offers sub- 
stantial evidence in opposition, as was the case here, the 
issue must be resolved upon the whole body of proof pro 
and con; and if it permits an inference either way upon 
the question of suicide, the Deputy Commissioner and 
he alone is empowered to draw the inference; his deci- 
sion as to the weight of the evidence may not be dis- 
turbed by thecourt. [Emphasis supplied.] 


Accord: Nardi v. Willard, 156 F. Supp. 425 (N.Y. 1957). 


Overtime 


A reading of appellant’s reference to the deceased’s hours of 
work would leave one with the impression that deceased, at the 
time of his injury, had been working many hours overtime. In 
fact, it is stated that he worked a total of eleven and a half 
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hours “overtime.” The actual situation as we understand the 
testimony was that ending on Friday, August 28, the employee 
had completed thirty-seven and a half hours which was the 
regular workweek, (T. 33, 101, J.A. 22) ; and any time which he 
worked thereafter on Saturday or Sunday constituted overtime 
regardless of the number of hours worked. So that as a matter 
of fact, he did not work eleven and a half hours overtime on 
Saturday as such nor the same number of hours on Sunday as 
such; it was merely that such hours were beyond the thirty- 
seven and a half hours workweek and so constituted “overtime,” 
for pay purposes apparently pursuant to the work agreement 
with the employer. (T. 33, J.A. 22, T. 158, 159, J.A. 61-62). 


CONCLUSION 


In view of the above, it is respectfully submitted that the 
compensation order complained of is in accordance with law 
and that the judgment of the court below sustaining it was 
proper and should be affirmed. 
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The appellee, Liberty Mutual Insurance Company, peti- 
tions this Honorable Court for a rehearing en bance of the 
above-entitled appeal for the reason that: 


In its decision, the panel of this Court apparently failed 
to consider all of the testimony and evidence in the record 
of proceedings before the Deputy Commissioner. 


The standard of judicial review, established by the United 
States Supreme Court was not followed by the panel of 
this Court when it rejected the reasoning and inferences 
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drawn by the Deputy Commissioner from the testimony 
heard, even though the Court acknowledged in its decision 
that there was testimony in the record tending to support 
the findings of the Deputy Commissioner. 


The panel of this Court interpreted the Longshoremen’s 
Act to place the burden of substantive proof upon the 
employer to show that the employee’s death was not re- 
lated to the employment. This interpretation of the Act 
is contrary to previous decisions of this Court and of the 
Supreme Court. 


ARGUMENT 


The Court’s decision has failed to follow the standard 
of review set forth by the Supreme Court in Universal 
Camera Corp. v. National Labor Relations Board, 340 US. 
474 (1951) and O’Leary v. Brown-Pacific-Maxon, Inc., 340 
U.S. 504 (1951). That standard of review is: Whether the 
Deputy Commissioner’s findings are supported by sub- 
stantial evidence upon the record considered as a whole. 


The Supreme Court has stated, ‘‘If supported by evi- 
dence and not inconsistent with the law, the Deputy Com- 
missioner’s inference that an injury did or did not arise 
out of and in the course of employment is conclusive. No 
reviewing Court can then set aside that inference because 
the opposite one is thought to be more reasonable; nor can 
the opposite inference be substituted by the Court because 
of a belief that the one chosen by the Deputy Commis- 
sioner is factually questionable’? Cardillo v. Liberty 
Mutual Ins. Co., 330 U.S. 469, 477-478 (1947). The selec- 
tion of the proper inference, therefore, was the function of 
the Deputy Commissioner. 


In the instant case, the panel of this Court found that 
there was ‘‘testimony tending to support”’ the findings of 
fact of the Deputy Commissioner (Opinion p. 3). The 
Court went on to consider other testimony, however, and 
held that the Deputy Commissioner’s findings of fact were 
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‘inaccurate’, or that the Court did not agree with the 
inferences drawn by the Deputy Commissioner. (Opinion, 
pp. 3-6) Under the holding of the Supreme Court in 
Cardillo v. Liberty Mutual Ins. Co., supra, the reviewing 
court cannot set aside the inferences drawn by the Deputy 
Commissioner if those inferences were based upon testi- 
mony in the record considered as a whole. In the instant 
case, however, the Court obviously reweighed the testi- 
money in the record and found, in effect, that the Deputy 
Commissioner chose the wrong inference from the testi- 
mony. 


In rejecting the factual findings of the Deputy Commis- 
sioner, however, the Court was inconsistent on two very 
vital factual issues. The first fact was the time of the 
employee’s collapse. The Deputy Commissioner found that 
the employee collapsed due to a heart seizure at approxi- 
mately 1:30 a.m. on August 31, 1959. This fact was based 


on the evidence and testimony, was not contested by the 
appellant? and was accepted as a fact by the Court. (Opin- 
ion, p. 2). The other factual issue, recognized by the Court 
to be of critical importance, was whether the employee was 
wrapping and tying 30 and 40-pound bundles or ‘‘squares’? 
of magazines and dragging 80-pound bags of such maga- 
zines for a half-hour period immediately preceding his 
death. The Deputy Commissioner found that the employee 
was not subjected to heavy physical strain during the criti- 
eal work period of 12:00 to 1:30 a.m. on August 31, 1959. The 
Court found to the contrary, however, stating: ‘‘We hold 
that the record sufficiently indicated, without contradiction, 
that Hancock had dragged S80-pound sacks a short time 
before his death.’’ (Opinion, p. 6) 


The Court in its opinion, stated that in addition to the 
“‘testimony tending to support’? the findings of the Deputy 
Commissioner, ‘‘there was testimony tending to show that, 
when wrapping and tying magazines into bundles or 


1 Brief for Appellant, p. 6. 
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‘squares’? weighing from 30 to 40-pounds, Hancock placed 
them in mail sacks, which weighed 80 pounds when full, 
and then dragged the sack some 25 feet to a loading plat- 
form.’’ (Opinion, p. 3) 


If Hancock had done such work, he could only have done 
so between 1:30 a.m. and 2:00 a.m., after he had collapsed 
due to the heart attack. The testimony quoted by the Court 
in its opinion, pp. 3-5, was premised on the assumption 
that Hancock had been wrapping and tying 30 and 40- 
pound bundles from a tying machine during the period 
between 1:00 a.m. and 1:30 a.m., when Hancock collapsed. 
Even the testimony of fellow-employee, Amos, quoted by 
the Court, recognized this factual assumption: 


‘“The Deputy Commissioner: I mean, did you actu- 
ally see him do any of these things? Did he drag any 
bags with these magazines out to the platform before 
he collapsed? 

The Witness: If he was on the tying machine he 
would have, that is right.”” (Opinion, p.4) (Emphasis 
supplied) 


Of critical importance, therefore, was whether or not 
Hancock was on the tying machine during the period from 
1:00 am. until 1:30 am. The mailing machine and the 
tying machine were separate operations. (J.A. 53) The 
following is the testimony of Amos on this important 
point: 


“The Deputy Commissioner: Now, if you came to 
work at 12:00 o’clock—I’m trying to find the time 
here, you came to work at 12:00 o’clock and for ap- 
proximately an hour or an hour and a half you were 
tying up these little bundles of three magazines weigh- 
ing one pound or two pounds, is that right? 

The Witness: That is right. 

The Deputy Commissioner: And Mr. Hancock was 
doing that, too? 

The Witness: Everyone was. 
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The Deputy Commissioner: Then you went over to 
the machine? 

The Witness: Then we started the machine...” 
(J.A. 30) (Emphasis supplied.) 


It was the testimony of fellow-worker Amos, therefore, 
that Hancock was wrapping magazines into one or two 
pound bundles, called ‘‘squares’’ from midnight until 1:30 
am. at which time the mailing, not the tying, machine 
began. Mr. Amos had previously stated: 


“The Witness: . . . We all before we start the 
machine we cleaned up everything that was left from 
the previous shift, see. 

The Deputy Commissioner: How long did this take 
before you went on the machine? 

The Witness: About an hour and a half, I would say. 

The Deputy Commissioner: Where were these maga- 
zines that you put into a little club of three or four 
each? 

The Witness: Stacked on a wrapping table. 

The Deputy Commissioner: For an hour and a half 
after you came to work at midnight what did you see 
Mr. Hancock do? 

The Witness: Well, we was all in the process of 
wrapping that up as far as I can recall. 

The Deputy Commissioner: Wrapping these little 
magazines? 

The Witness: Right. 

The Deputy Commissioner: Into three or four maga- 
zines each? 

The Witness: That is right. 

The Deputy Commissioner: Of about a pound or 
two, you say? 

The Witness: That is right. 

The Deputy Commissioner: And you saw Mr. Han- 
cock do this for an hour and a half? 

The Witness: As far as I can recall, everybody was 
doing it until we got it all cleaned up. 

The Deputy Commissioner: And that is all he was 
doing for an hour and a half? 

The Witness: Until we started up the machine. 
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The Deputy Commissioner: What was Mr. Hancock 
doing at the machine, if you observed him doing any- 
thing? 

The Witness: At the time? 

The Deputy Commissioner: Yes, sir. 

The Witness: He was taking off the machine. 

The Deputy Commissioner: What do you mean? 

The Witness: It comes through the machine with. 
markings on it, address, sort them out. 

The Deputy Commissioner: Magazine? 

The Witness: Magazines come out. 

The Deputy Commissioner: And what was he doing? 

The Witness: Sorting them out as they come through 
the machine. The addressoqraph machine puts the 
mame on the magazine, sorts them out when they come 
out on @ belt. 

The Deputy Commissioner: In other words, they 
come out on a belt and he sorts them out on a belt? 

The Witness: That is right.’? (J.A. 28-29) (Em- 
phasis supplied). 


Later in the hearing Amos stated that Hancock had col- 


lapsed 15 minutes after the mailing machine was started: 


«<Q, So he actually was on the machine for an hour 
of the time [before] he passed out? A. No, he had 
only been on there for 15 minutes. We have three 
men on the floor and two men running the machine.”’ 
(J.A. 48) 


To summarize the testimony of Mr. Amos, the eve wit- 
ness to the employee’s work activities on the evening in 
question: Hancock was engaged in wrapping one or two 
pound bundles from 12:00 a.m. until 1:30 a.m., or until 
the mailing machine was started. Some 15 minutes after 
the employee had been sorting magazines on the mailing 
machine, during which time all witnesses stated Hancock 
was not doing any lifting or dragging, the employee suf- 
fered the fatal heart attack. 


The Court stated that ‘‘{I]t was a mere quibble for the 
Deputy Commissioner to press the witnesses as to whether 
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they actually saw Hancock drag 80-pound mail sacks across 
the floor a few minutes before his collapse.”? (Opinion, 
p.6) The Deputy Commissioner, however, realized the im- 
portance of the time sequence of events on the night in 
question. The Deputy Commissioner was concerned, as is 
apparent from the record of the hearing, over the ques- 
tion of whether Hancock had been wrapping and tying 30 
to 40-pound bags on the tying machine before his collapse. 
That concern was the reason for the repeated questioning 
by the Deputy Commissioner of the witness Amos to deter- 
mine if the witness was definite in his recollection that 
Hancock had been tying bundles weighing one or two 
pounds from 12:00 a.m. until 1:30 a.m., or shortly before 
Hancock was sorting magazines on the mailing machine, 
at which time he collapsed. 


The testimony of Amos was all to the effect that the 
wrapping of the small bundles occupied the entire period 
from 12:00 a.m, to 1:30 a.m. (J.A. 28, 30, quoted above.) 


Farlier in the hearing, on direct examination, Amos de- 
scribed the general duties of the employees, stating that 
Hancock would have been wrapping 35 or 40-pound squares. 
(J.A. 26) But Amos evaded answering the question of 
Appellant’s own counsel as to whether Hancock did actu- 
ally wrap 35 or 40-pound bundles and drag 80-pound sacks 
on the night in question. (J.A. 27) 


Tt was not a mere quibble for the Deputy Commissioner 
to have pressed the eve-witnesses as to whether they saw 
Hancock drag 80-pound bags for two reasons: (1) Whether 
or not Hancock had actually dragged such heavy bags was 
the crucial medical issue and (2) the witness Amos had 
stated that the lifting of 30 to 40-pound bundles and drag- 
ging 80-pounds bags would have oceurred ‘‘if [Hancock] 
was on the tying machine”’ (Opinion, p. 4). Yet Amos 
previously had stated, with certainty, that Hancock had 
been wrapping one and two-pound bundles from 12:00 a.m. 
to 1:30 a.m., when the mailing machine was started and 
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Hancock began sorting magazines. The Deputy Commis- 
sioner realized, therefore, that Hancock probably had not 
worked on the tying machine on the evening in question. 
The fact that Hancock had been wrapping small bundles 
until 1:30 a.m. when the mailing machine was started did 
not leave any period of time during which Hancock would 
have been wrapping 30 to 40-pound bundles on the tying 
machine and dragging the 80-pound bags. That none of the 
eye witnesses recalled seeing Hancock drag bags on the 
night in question was further confirmation of the prob- 
ability that Hancock had not worked on the tying machine 
that evening. The memory of the witness Amos was ex- 
tremely accurate as to other events on the evening in 
question, even to the name of the magazine being wrapped 
(i.e. Maintenance Away”? J.A. 42). Yet Amos testified 
that, ‘‘I can’t picture him [Hancock]out there {on the 
platform, where bags were dragged], but I don’t see how 
he could tie squares without dragging them out there. 
(J.A. 32) 


Based upon this testimony of an eye witness, 2 number 
of inferences could have been drawn by the Deputy Com- 
missioner. One inference was that the employee was not 
wrapping 30 to 40-pound ‘‘squares”’ and was not dragging 
heavy bags on the night in question. Certainly the Deputy 
Commissioner rejected the version of Amos’ testimony to 
the effect that Hancock had been on the tying machine and 
had wrapped bundles weighing 35 to 40 pounds. Hancock 
might have been on the tying machine but Amos was defi- 
nite that the wrapping of the one and two pound bundles 
had lasted until 1:30 a.m., when Hancock began sorting on 
the mailing machine. 


Even if the Deputy Commissioner drew the opposite 
inferences drawn by the Court in its decision, ie. that the 
employee was wrapping 30 to 40-pound bundles and was 
dragging 80-pound sacks before his death, it was necessary 
for the Deputy Commissioner to determine: (1) Whether 
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this activity was strenuous, and (2) whether the lifting of 
the 30 to 40-pound ‘‘squares”’ and dragging of the 80- 
pound bags had occurred immediately before the fatal 
heart attack. The only cardiologist who testified stated 
that the lifting of 30 to 40-pound ‘‘squares’’ and dragging 
of the 80-pound sacks would have had to have occurred 
immediately, and he emphasized immediately, ie. a few 
minutes before the employee’s collapse, to be related to 
his death (J.A. 37). 


The time element between the controversial lifting and 
dragging of bags was vital in this case because the em- 
ployee was suffering from angina pectoris, and death could 
have occurred at any time, even during sleep. (J.A. 36) 
The testimony in the record, however, was to the effect that 
approximately 15 minutes had elapsed between the time 
when the deceased would have ceased the portion of his 
job during which he might have dragged mail bags. (J.A. 
43) 


Tn addition, are the factors that the employee was a man 
6 fect tall and weighing about 185 pounds, (J.A. 21), and 
that there was evidence and testimony that the distance 
the bags would have been dragged was 12 feet and not 25 
feet (J.A. 44), as found by the Court. (Opinion, p. 3) 


The Deputy Commissioner, of course, recognized that 
there was grave doubt both as to whether the employee 
had been on the tying machine, wrapping 30 and 40-pound 
‘“‘squares’”? and dragging heavy bags, and also whether 
the employee’s death was related to the work activities 
on the night in question. Having considered all the testi- 
mony and evidence, the Deputy Commissioner found that 
the employee was not subjected to heavy physical strain 
before his death, although the employee was performing 
duties consistent with the normal part of his job. These 
findings were consistent with the testimony in the record 
quoted above and the Court recognized, ‘‘There was testi- 
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mony tending to support these findings.’’ (Opinion, p. 
3) (Emphasis supplied.) 


In its decision, however, the Court reevaluated the testi- 
mony of the witnesses and reached conclusions completely 
contrary to the inferences drawn by the Deputy Commis- 
sioner. In effect, the Court disagreed with the inferences 
of fact reached by the Deputy Commissioner from the 
testimony and evidence in the record. The Deputy Com- 
missioner, however, saw the witnesses and observed their 
demeanor on the witness stand. He saw and heard the 
witness Amos vacillate and change his version of the facts, 
observed him trying to stretch his imagination as far as 
possible, with the aid of counsel for appellant, in order to 
help the appellant, yet still avoid violating his oath to tell 
the truth. To search for facts was the purpose of the 
Deputy Commissioner’s hearing and credibility of the wit- 
nesses was an essential ingredient to finding those facts. 


The Supreme Court has said, ‘‘[T]he Longshoremen’s 
Act contemplates that, as to questions of fact arising with 
respect to injuries to employees within the purview of the 
Act, the findings of the Deputy Commissioner, supported 
by evidence and within the scope of his authority shall be 
final. To hold otherwise would be to defeat the obvious 
purpose of the legislation to furnish a prompt, continuous, 
expert, and inexpensive method for dealing with a class of 
questions of fact which are peculiarly suited to examina- 
tion and determination by an administrative agency spe- 
cially assigned to that task.’’ (Emphasis supplied.) 
Crowell v. Benson, 285 U.S. 22 (1932). As to whether the 
reviewing court is empowered to substitute its inference 
for one drawn by the Deputy Commissioner and reweigh 
the evidence in the record, the Supreme Court has said: 
‘<¢[T]Jhe Deputy Commissioner and he alone is empowered 
to draw the inference; his decision as to the weight of the 
evidence may not be disturbed by the Court.’’ Del Vecchio 
v. Bowers, 296 U.S. 280, 287 (1935). Again, in Cardillo 
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v. Liberty Mutual Insurance Company, 330 U.S. 469 (1947), 
previously discussed, the Supreme Court emphasized the 
necessary limitation on reviewing courts if the Deputy 
Commissioner is to be a true trier of the facts. 


The real basis for the Court’s decision is its interpreta- 
tion of the Longshoremen’s Act to place the burden of sub- 
stantive proof upon the employer to show the employee’s 
death did not arise out of the employment. 


The Court interpreted the presumption in section 20 (a) 
of the Longshoremen’s Act, 44 Stat. 1486, 33 U.S.C. § 920, 
to be “‘[T]hat the statutory presumption brings the death 
within the Act when it results in the course of employment 
from an illness which has taken a sudden and unusual turn 
for the worse, not shown by substantial evidence to be un- 
related to the employment.’’ (Emphasis supplied.) (Opin- 
ion, p. 8, quoting Robinson v. Bradshaw, 92 U.S. App. D.C. 
216, 219, 206 F. 2d 435, cert. denied 346 U.S. 899 (1953). 


The burden of proving by substantial evidence that the 


employee’s death was unrelated to the employment thus 
has been placed upon the employer by the Court. This 
interpretation is, however, contrary to specific interpreta- 
tions of the Act by: the Supreme Court, this Court and the 
Courts of Appeals for the second Circuit (in a case in- 
volving death by heart attack), Seventh Cireuit and the 
Ninth Circuit. 


The Supreme Court: 


“¢ | Once the employer has carried his burden by 
offering testimony sufficient to justify a finding of 
suicide, the [statutory] presumption falls out of the 
case. It never had and cannot acquire the attribute of 
evidence in the claimant’s favor. Its only office is to 
control the result where there is an entire lack of com- 
petent evidence. Where the claimant offers substantial 
evidence in opposition, as was the ease here, the issue 
must be resolved upon the whole body of proof pro 
and con;... his [Deputy Commissioner’s] decision as 
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to the weight of evidence may not be disturbed by the 


court.’? (Emphasis supplied.) Del Vecchio v. Bowers, 
296 U.S. 280, 286-287 (1935). 


This Court: 


“This statutory presumption, however, furnished 
merely a basis for proof and not a substitute therefor. 
It does not shift the burden of proof from the claimant 
to prove by substantial evidence that the injury arose 
out of his employment.’’? (Emphasis supplied.) In- 
demnity Insurance Company of North America v. 
Hoage, 61 App. D.C. 173, 174, 58 F. 2d 1074 (1932), 
reversed on other grounds, 288 U.S. 162. See also, 
Speaks v. Hoage, 64 App. D.C. 324, 78 F. 2d 208 (1935). 


Court of Appeals for the Second Circuit: 


«¢.  , [I]t should also be noted that the burden to 
show that the accident was a contributing cause of the 
death was on the [claimant]. It is obvious, of course, 
that in point of fact it either was or was not a con- 
tributing cause. However, in point of proof of casual 
connection, the conclusion of the trial judge that the 
finding of no causal connection was inadequately sup- 
ported by the evidence leaves the appellee’s burden 
undischarged.’? (Rejection of death by heart attack 
claim.) Gooding v. Willard, 209 F. 2d 913, 916 (2d 
Cir. 1954). 


Court of Appeals for the Seventh Circuit: 


“The fact as to the causal connection between the 
employment and the injury is not one which is to be 
so presumed. The burden was, therefore, on the plain- 
tiff to prove such fact.’? Eschback v. Contractors, 
Ee Naval Air Bases, 181 F. 2d 860, 864 (7th Cir. 


The following decisions also are in accord: 


Kwasizur v. Cardillo, 175 F. 2d 235 (3d Cir. 1949) cert. 
denied, 338 U.S. 880 (1949) ; 


Liberty Mutual Ins. Co. v. Gray, 137 F. 2d 926 (9th 
Cir. 1943) ; 
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Nairdi v. Willard, 156 F. Supp. 425 (S.D.N.Y. 1957) 
(Death following heart attack.) ; 


Sykes v. O’Hearne, 181 F. Supp. 368 (D. Md. 1960). 


See also, 9 Wigmore on Evidence § 2487 (d) (3d ed. 1940). 


Whether or not the burden of substantive proof is upon 
the employee in cases of this kind was an important issue 
in this case and is a vital factor in all cases of this kind. 
The decision of the Court in this case is in conflict with 
the previous holding of this Court in Indemnity Insurance 
Company of North America v. Hoage, supra, as well as the 
decisions of the Supreme Court and other Courts of Ap- 
peals cited above. 


Those who are charged with the administration of the 
Longshoremen’s Act as well as those operating under the 
Act’s jurisdiction are entitled to consideration of these 
important issues before this Court sitting en banc. 


CONCLUSION 


In view of the above it is respectfully submitted that the 
Court erred in reversing the judgment of the District Court 
and that this matter should be heard by this Court sitting 
en banc in order to determine: (1) The question of the 
scope of judicial review of the factual decisions of admin- 
istrative agencies and (2) whether the presumption in sec- 
tion 20 (a) of the Longshoremen’s Act places the burden 
of substantive proof upon the employer to show that the 
death of the employee was not related to the employment 
when there was testimony and evidence in the record of 
the work activities preceding the employee’s death. 


Respectfully submitted, 


ARTHUR J. PHELAN 
James BE. Murray 
Attorneys for Appellee 
Lrserty MouruaL Insurance 
ComPaNny 
800 Colorado Building 
Washington 5, D. C. 
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for Rehearing fy the Court en banc was mailed, postage 
prepaid, this JA day of December, 1962, to Philip J. 
Lesser, Esq., attorney for appellants, 917- 15th Street, 
N. W., Washington 5, D. C., and to the United States Attor- 
ney, attorney for appellee Deputy Commissioner, Charles 
Einbinder, United States Courthouse, Washington, D. C. 


James B. Murray 


CERTIFICATE OF GOOD FAITH 


I, the undersigned attorney for the Appellee Liberty 
Mutual Insurance Company herein, do hereby certify that 
in my opinion the grounds set forth in the Petition for Re- 


hearing En Banc are substantial, and the petition has been 
filed in good faith, and not for the purpose of delay. 


James E. Murray 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Apoeals 


for the District of Cztsmbia Cizcuit 


No. 16,958 FILED ~DEC 191969 
Sryh ls Sina 
CLERK 


Appellant, 
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APPELLANT'S REPLY IN OPPOSITION 
TO PETITION FOR REHEARING 
EN BANC 


This brief is submitted in opposition to the petition of appellee, 
Liberty Mutual Insurance Company, for rehearing en banc of the within 
appeal. 

It should be noted at the outset that appellee, Charles Einbinder, 
Deputy Commissioner, did not join in Liberty Mutual's petition for re- 


hearing. 
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The appellee, Liberty Mutual Insurance Company, has misconstrued 
the decision of this Court in this case. This Court did not reweigh the 
evidence as appellee seems to believe. It is clear from the opinion of 
Circuit Judge Wilbur K. Miller that this Court reviewed the evidence in 
its entirety and found that the evidence in the record considered as a 
whole did not support the Deputy Commissioner's findings. 


The appellee in its petition for rehearing quotes testimony of Wit- 
ness Amos entirely out of context. The passages quoted, unexplained by 
the rest of that witness' testimony, would appear to support the petitioner's 
argument. But when the testimony of Witness Amos is read in its en- 
tirety, and when that testimony is read in the light of the testimony of 
Witness Troha, then it is clear and without contradiction in the record 
that the deceased did in fact load mail sacks up to a weight of eighty 
pounds and drag them a distance of twenty-five feet up to ten or fifteen 


minutes before his death. 


In the case of O'Leary v. Brown-Pacific-Maxon, Inc., 3406 U.S. 504 
(1951), cited by appellee in its petition for rehearing, the Supreme Court 
stated that the Deputy Commissioner's findings may not be disturbed by 
the Court upon review if they are supported by substantial evidence con- 
sidering the record as a whole. 

It is evident from this Court's opinion in the instant case and indeed 
it is clearly evident from the testimony of all of the witnesses in this case 
that the Deputy Commissioner's findings are not supported by substantial 
evidence considering the record as a whole. 

The Deputy Commissioner is not free to pick and cull the record 


for testimony of insubstantial and inconclusive nature upon which to draw 


inferences and make findings rejecting a claim. He is bound to base his 


inferences and his findings upon substantial evidence. Thus he may not, 


as he did in the instant case, base his rejection of a claim‘on the opinion 
of a doctor which in turn was based upon information directly contrary to 
the uncontradicted evidence of record. This Court clearly pointed that 
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out in its review of Dr. Walsh's testimony when it noted that Dr. Walsh 
"expressed the opposite opinion on cross-examination when the factor of 
dragging 80-pound sacks was added to the hypothetical question". This 
Court then properly concluded that "the medical evidence considered as 
a whole furnishes no basis whatever for the Deputy Commissioner's find- 


ing .. "(underscoring supplied). 


Appellee, Liberty Mutual Insurance Company, in its petition, ar- 
gues that this Court exceeded the proper scope of judicial review of ad- 
ministrative findings and that this Court's decision in effect shifts the 
burden of proof in contravention of prior judicial holdings. These asser- 
tions are most rash and sweeping. Questions concerning the "scope of 
judicial review” and "burden of proof" are of primary importance to the 
Deputy Commissioner and transcend considerations of this individual case. 
If such questions were in fact presented in this case then it would be most 
reasonable to expect that the appellee, Deputy Commissioner Einbinder, 
would raise them. However it is significant that appellee, Deputy Commis- 
sioner Einbinder, has not joined in the petition for rehearing. One can 
only conclude that appellee, Deputy Commissioner Einbinder, does not 
share the views of appellee, Liberty Mutual, concerning the legal prob- 


lems which Liberty asserts were raised by the Court's decision in this case. 


CONCLUSION 


This Court did not reweigh the evidence in this case. This Court 
reviewed the evidence. as was its proper function upon judicial review, 
and following such review of the evidence, this Court determined that 
there was no substantial evidence of record to support the Deputy Com- 


missioner’s findings. 


This Court did not establish a new rule concerning the burden of 
proof in a workmen's compensation case. The rule enunciated by this 


Court in this case merely repeated and quoted verbatim from the rule 


previously enunciated by this Court in Robinson v. Bradshaw, 92 U.S. App. 
D.C. 216, 219, 206 F.2d 435, 438, Cert. denied 346 U.S. 899 (1953). 
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For all of the above reasons it is respectfully submitted that the 
petition of appellee, Liberty Mutual Insurance Company, for rehearing 


en banc should be denied. 


Respectfully submitted, 


PHILIP J. LESSER 


917 15th St., N. W. 
Washington 5, D.C. 


Attorney for Appellant 


